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THE PLAN 








HE AZTNA PLAN of insurance and bonding protection is an exact and 
thorough method of checking insurable hazards against present coverage. 
Any weakness in the existing program, with its attendant risk of uninsured 
loss, is thus revealed as is also any previously unnoticed duplication of cover- 
age. 
As a result, adequate protection is assured, savings in cost are sometimes 
effected and convenient distribution of premiums throughout the year may be 


arranged. 


Of Particular Value to Fiduciaries 


The AZtna Plan is much appreciated by administrators, executors, trustees 
and guardians, for it safeguards them against errors or omissions in the in- 


surance programs protecting estates under their supervision and management. 


Also Applicable to Measuring the Efficiency 
and Economy of Your Personal Insurance 


THE AETNA CASUALTY & SURETY COMPANY 


THE ZTNA LIFE INSURANCE COMPANY @ THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 


f dpe Etna representative in your 
community would be glad to discuss 
this matter with you at your earliest con- 
venience. Through him are available all 


types of insurance and bonding protection 
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| When an attorney has all the papers ready for 
here 1S first, Ease the incorporation of a company, or for its qualifica- 
tion as a foreign corporation, no matter in what 
state or territory of the United States, or what 
ar *) ; J 

| hen i \SsSu rance province of Canada, we will take them at that 
point, and see that every necessary step is per 
formed—papers filed, copies recorded, notices pub 
. ° - lished, as may be required in the state, statutory 

lf circumstances should require you : 


# 


ce established and thereafter maintained; in case 


inc ‘rporate the bu iness of a client § new companies, incorporators furnished, their 
A114 VWUl« » o. «< 


meeting held, directors elected, minute book opened 


Wyoming, or in Maine, or in Texas or If, before drafting the papers, you wish to study 
any of the other states of the Union or caeetelly Ge Quien < Sp Eas cane Cr Saege 


ation of your client’s particular business, the most 


: ‘ = ° “ suitable capitz set-up o b sounde purpose- 
any province of Canada, you will find that a a eS Se 


clauses for it, or the most practicable provisions 
The Corporation Trust Company’s services oe ee ee ace Gee Be be pe Hh me 
in organization make your work go as pty gt ef ny 
smoothly and expeditiously as when you are tifcate end by-laws based cn such precedente 

incorporating in your own home state. And diate nade oe an ee eee 


when you must license a corporation as for stn, SS SER Spon CeIeneED oe Se Cee, Saaae 


1 digests (with citations) of leading court deci 


eign in anv state. vou will find The Corpora sions showing the attitude of each state involved 
nt | a . 3 n the kind of business transacted by your client 
tion Trust Company’s services not only take 


the detail off your shoulders but provide 
what lawyers are coming more and more to THE CORPORATION TRUST COMPANY 


° . ORGANIZED UNDER THE BANKING LAWS Of NEW YORK AND NEW JERSEY 
appreciate and demand—expert systematic COMBINED ASSETS A MILLION DOLLARS 


FOUNDED 1602 
statutory representation afterwards. No 120 BROADWAY, NEW YORK 
e = o 1S EXCHANGE PLACE. JERSEY CITY 
matter where you are, there is an office of To EN 
- detroit, Dime Sav ank Bhig 


The Corporation Trust Company near = sies.vvat's Doves, ek, $8, Daven Gren 


Kawsas City, 926 Grand Ave 
The Corporat 
At 


A Trust Incorporated) Los Angeles, Security Bldg 
enough to bring to your desk the complete "4 r 


‘ 





antic Nat'l Bh. Bldg Minneapolis, Security Bldg 
ey oie Incorporated ) a ae Phila. Tr. Bidg 
rie. “ Kuff EMicott Sq. Bidg "ittsburgh, Oliver Bidg 
facilities of this forty-three-year-old organ- —_;hess,28 5 1a Salles 

o a m Cleveland, Union Trust Bid, 
ization for service to attorneys. Valias: Kepuble Bank Bidg 


Washington 
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Two Important Recent Publications 








BLASHFIELD’S CYCLOPEDIA | 
AUTOMOBILE LAW & PRACTICE | 


A new "'Life-Time"' edition of Blashfield's well-known and much 
cited work prepared by West Publishing Company's Editorial 
Staff. 


Procedural as well as the substantive law of Motor Vehicles is 
exhaustively developed. . 





Forms for use at all stages of the Trial are provided—most 
exhaustive collection ever made. 


A Fact or Descriptive-Word Index and a Complete Table of 
Cases complete the Set. > 





“Every Automobile Case is Cited" 
10 Volumes of Text now ready 


To be complete in not less than !2 volumes 


BOGERT ON TRUSTS & TRUSTEES 


A complete modern treatise, including allied topics and pre- 
sented in the light of present-day use of trust instruments. 


By 
George Gleason Bogert 


of the University of Chicago and 
the New York Bar 





Complete in 7 Volumes including 2 Volumes of Forms 


c= G Ge 


Write fc r Comr ete 


West Publishing Co. St. Paul, Minn. 
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Integrated Bar Bill Wins and Is 
Vetoed in Wisconsin 

FTER a long, hard fight the Wi 

f, Sakina 


had the satisfaction ot 


ecuring the issage of its Integrated 
sar Bill by the Legislaturs \fter an 
lverse vote in the Senate a reconsid 
ition cured, and the bill finally 
assed the Senate by a very substantial 
jority. In the Assembly a similar ex- 
perience was had, but when the Senate 
bill came before it the Assembly passed 
he bill by i close vote The bill was 
before the Governor, who was obliged 
to leave Washington, and in his ab- 
ence Lieutenant Governor O'Malley 
vetoed it. His veto message was as fol 
lows 
‘This bill will destroy local bar asso 
ciations. In recent years these associa- 


loped rapidly and under- 


stand the problems ot the local attorney 
much better than individuals far re 
moved fre uch localities In my 


opinion, tl easure might destroy the 


last vestige home rule in the profes- 


sion of law. Further, this bill places 
great powers in a few hands, and in 


re profession may result 


from such concentration of power. In 
addition to these reasons for my dis 
ipproval there is the question of ex- 
pense. This measure might well in 


( 


e unnecessarily to the bar 


rease expe! 
ind to the public.” 
In order to meet the principal objec- 


ion in the message—that the integrated 





bar would destroy the local bar associa- 
tions—the bill was amended to provide 
for the California plan of a representa 
tive system of delegates from local as 
sociations to the annual meeting of the 
State Association, and again introduced 
in the Senate. The members of the bar 
of the State, we are informed, are thor- 
oughly aroused over the treatment 
given to them by the Lieutenant Gov 
ernor and are exerting every effort to 
secure approval of this most important 
and most carefully considered measure 
again. The support given to the meas- 
ure by nearly all of the lawyers in the 
Senate and Assembly has been splendid. 


Appointments on Professional Ethics 
Committee Announced 

T HE President of the American Bar 

that 

McCracken, of Philadelphia, 


Association has announced 
Robert T. 
has accepted appointment as Chairman 
of the Association’s Committee on Pro- 
fessional Ethics and Grievances. Mr. 
McCracken has been leader in the out- 
standing work that has recently been 
done by the Philadelphia Bar to bring 
about the disbarment of lawyers guilty 
of professional misconduct and to im- 
prove the administration of justice. He 
is a member of the firm of Montgomery 
and McCracken, of which Associate 
Justice Owen J. Roberts was a member 
before his elevation to the Supreme 
Court of the United States. 

In announcing Mr. McCracken’s ap- 


ne 
vo 


‘ 








pointment, President Ransom said: 

“It is a happy event for the legal 
profession and the public that Mr. Rob- 
ert T. McCracken will head the Com- 
mittee charged with one of the most 
responsible and delicate duties under- 
taken by the organized Bar. Preponder- 
antly the lawyers of America are ren- 
dering useful and constructive public 
service, in many public-spirited activi- 
ties, in public office and in private prac- 
tice. In placing emphasis upon its con- 
structive work, the legal profession 
should at the same time do all in its 
power effectively to be rid of the rela- 
tively small number of undesirables, 
whose activities are too often discussed 
in a manner that in itself casts doubt 
Un- 
der Mr. McCracken’s leadership in the 


and discredit upon the profession. 


works of this Committee, | am sure 
the American Bar Association will give 
aid and support to the efforts of the 
Associations in 


State and local Bar 


maintaining and enforcing the high 
stadards of the profession. The lawyers 
of America will appropriately be judged, 
not by the vigor of the language which 
unworthy 


many lawyers use as to 


lawyers, but by the actual corrective 


results brought about in specific in- 
stances, through the activity of the or- 
ganized Bar and the Courts.” 
President Ransom announced further 
that Mr. Philbrick McCoy, counsel for 
the State (integrated) Bar Association 


of California, which has been active and 








































successful in bringing about punishment 
of professioal and Judge 
James F. Ailshie, now serving his third 
term as Justice of the Supreme Court of 
the 


Ethics and 


misconduct, 


Idaho, will also be new met! ibers oI 


Committee on 





Grievances. 


Utah and North Carolina Act on 


Bar Admission Requirements 





T WO more states have recently 
taken action toward joining the 
ever-increasing list of those jurisdic- 





tions requiring a minimum of two years 
of college education of their candidates 


for admission to the bar. Last spring 


rules were adopted by the Board of 
Commissioners of the Utah State Bar, 
which were approved by the Supreme 


Court on July 13, raising the stand- 
ards of both general education an 

These rules provide that be- 
July first, 1936, all general ap- 


of col- 


1 legal 
training. 
ginning 
plicants must have had one year 
lege education or its equivalent. Begin 
ning July first, 1937, two years are re 
quired. The rules read that the appli- 
cants must present proof “satisfactory 
to the Board that they 
the equivalent of two years of college 
education in point of intellectual com- 


are poss ssed of 


petency and achievement, said education 
completed prior to the 
commencement of the education 
required.” For those 
have not actually completed two years’ 


to have been 
legal 
applicants who 
work in a college, an examination given 
by the University of Utah is required to 
test the equivalent 

As suitable legal training, before 
applicant is qualified to take the bar ex 


the 


amination he must show either gradu 
ation from a law school approved by the 
American Association or four 

] 


years’ study in such a school and a 


Bar 
pass- 
ing of three-fourths of the courses re 
yr else that he 
has “diligently studied law outside of a 
out- 
four 


quired for graduation, 
law school, or partly in and partly 
side a law school, for at least 
years,” 
As in 
cant shall be required, 
of the Board, to take an attorneys’ ex 
amination be wholl 
ten, or partly written and partly 


California, 


the attorney-appli 
l, in the di 

“which may y writ- 
oral 
and shall consist of such questions as 
the 
lating to Utah procedure, 
and statutory law The fee 
eign attorney applicants are $ 


committee may select re- 


Board or 


constitutional 





general applicants, $ 


The 


action in 


the North Carolina State Bar, one of 
the newer incorporated bars, passed and 
submitted to the Supreme Court rules 


materially increasing the qua 


incations 
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for admission to the bar. These regu- 
lations will not be effective until they 
receive the approval of the court. 
They provide that beginning August, 
1938, all applicants must have received 
a standard high school education or its 
equivalent and that any candidates ap- 
1940, 
completed half the acade 
quired for graduation in : 
Applicants taking the bar exam- 
thereafter 


plying after August, must have 


mic work re- 
1 standard col- 
lege 
ination in August, 1938, o1 
must have studied law for three years, 
as against the present requirement of 
two years, This study must have been 
conducted either in an approved law 
school or under the supervision of a 
member of the bar who has been a li- 
censed practitioner in North Carolina 
rhree 
state are rated as approved, the Uni- 
versity of North Carolina, Duke Uni- 
versity and Wake Forest College. Other 
“if and when 


for five years. schools in the 


schools may be accredited 
they satisfy the board that their 
ards, work and equipment are substan- 
tially the equivalent of those of one or 
the other of the above mentioned law 
The student under 
a member of the bar must have passed 


stand- 


schools.” studying 
an examination given by him in each of 
the subjects in the minimum 
prescribed by the rules. A year of study 


course 


is defined as consisting of a minimum 
of either thirty 
forty-five 


weeks in an approved 


school or weeks in an office. 
The number of bar examinations is re 
duced from two to one annually and it 
is further provided that no one who has 
been refused the right to take the ex- 
aminations on moral grounds may apply 
again within two years and no attorney 
who has been disbarred in North Caro- 
lina or elsewhere can take the examina- 


tions if his license to practice has not 
been restored. 

If these rules are approved by the 
Supreme Court, it will mean that 
twenty-eight states comprising within 


their borders two-thirds of the lawyers 
of this country have adopted rules re- 
quiring of substantially all their appli- 


cants, either presently or prospectively, 


two years ot college education or its 
equivalent for admission to the bar, and 
that North Carolina has become the 


third of the southern states to adopt this 
two-year college rule, Alabama and Vit 
ginia having done so last year 


President Ransom’s Bar Association 
Engagements 

a NT William L. Rans« 

the American Bar Association 


attend the the In 
diana Bar Association at French Lick 


annual meeting of 
Indiana, on September 6th. 
On September 19th, he will speak at 


the meeting of the California Bar As 









sociation, at the Palace Hotel, San 
Francisco. 

On September 28th, he w 
Missouri Bar A ation and the re 


gional conference 





Bar Program, at Springfiel Missou 
and will speak at the annual banquet of 
the Missouri Bar Association on t 
evening of September 28t 

On Oct. Ist and 2nd, he will at 
tend and address the annual meeting of 
the Vermont B: \ yn, on the 
subject of 1M epresentative at 
Effective Organizatior f the Bar.’ 


On August 27th, 


he President at 
Law Society 


tended the meeting of the 


of Manitoba and the Conference of the 


Governing Bodies of the Legal Profe 
sion in Canada, at the Fort Garry Ho 
tel, Winnipeg, Manitoba. On August 


( anadian Bar 
‘The Bat 
t 


1 ‘ 3 
aiSO SpOKe at 


29th, he spoke before the 
Association on the subject 
Faces the 
the annual dinnet 


Association on August 29th, 


Future 
Canadian Bar 
at which 
the guest speaker from Great Britain 
The Right Hon le Sir Boyd 
Merriman, the President of the 
Divorce and Adm ion of the 
High Court of Justice of England 





was 


Probate, 


The American Bar Memorial Win- 
dow to Ives, Patron Saint of 
the Legal Profession 

: ilter the Com 


‘NOME two year ago, al he 
parative Law _ongress at 


the 
Hague and the visit of an American 
delegation to the tomb of St. Ives at 


Tréguier in Brittany, an uwn-official 


committee of members of the American 
Bar Association was formed, to obtain 
funds for placing in the church at 
Tréguier a stained glass window as a 
memorial to this ideal lawyer judge 
behalf This 


Committee consisted . Guthrie 
York, Warren Olne i. Ir., ot 





ot the Ameri 





on 


of New 





California, Guy M. Thompson of Mis- 
souri, Eugene E. Brossard and James 
M. Murphy of W msin, Charles I 
Denechaud, of Louisiana, and Charles 
V. Clark and John H, W wre, of Illi 
nois, the last-named being chairman; 
and in Paris a sub-committee to negoti- 
ate the arrangements consisted of Pen 
dleton Beckley, Joseph Du Vivier and 


Henry S. Bacon 


Che Bar Associations 
in every State were solicited by 


corre 


hhast t t 





spondence for conti 


the necessary $1,200 

he aim was to have every one of the 
United States represented in the Tablet 
to accompany the window. There now 


remains some $300 unsubscribed; and 
ie States not represented by the 
Associ 


Alabama, Arizona, Arkansas, C 


Connecticut, Dist 
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CURRENT EVENTS 


Board; to raise revenue and for othe 
purposes. Some of the other important 
measures are the Wealth Taxation Act, 
\mendments to the Agricultural Ac 
justment Act, the Banking Act, the 
measure directed against Utility Hold- 


he Guffey Coal Control 


ing Companies, t 
Act, Amendments to the Tennessee Val- 
ley Authority, the Gold Clause Suit Act, 
the Farm Credit Measure, the new Fra- 
ier-Lemke Act, the Labor Disputes Act, 
lhe Railway Pension Act, and the work 
relief bill. And even this list is not ex- 
iustive. 


» * 


\n examination of the legislative out 
put shows that the emphasis has shifted 
somewhat from the Commerce Clause 
to the taxing power, as a means of 
achieving congressional ends, The S« 
cial Security Act, for instance, in deal- 
ing with unemployment compensation, 
provides for the levy of a uniform pay- 
roll tax, ninety percent of which is to 
be allowed as an offset to employers 
contributing under a compulsory State 
unemployment compensation act One 
of the purposes of this tax, for which so 
large an offset is permitted, according 
to a statement in President Roosevelt's 
message, is to promote and encourage 
the passage of unemployment compensa- 
tion laws in the States. The same off- 
set device appears in the Guffey Coal 


measure. Those who comply with the 


codes of working conditions, minimum: 


prices and trade practices for which the 
measure provides would be entitled to a 
rebate of 90 percent of the production 
tax imposed. The use of the taxing 
power to accomplish ends deemed de- 


rable in both cases is obvious. 
+ 7 
The progress of several of the most 
important of these measures through 
Congress was accompanied by a con- 
stant barrage of charges of unconstitu 
tionality. Certain constitutional objec- 
tions to the Social Security measure 
were advanced by Mr. Louis A. Lecher, 
of Milwaukee, in an address before the 
Special Committee on Federal Taxation 
at Los Angeles entitled “Social Security 
What It Means to the laxpayet (with 
Special Reference to the Constitutional 
ity of the Social Security Act).” 
+. * 


His conclusion takes the form of a 
question. “Can it be seriously argued,” 
he inquires, “that the alleged tax relat- 
ing to unemployment compensation ts a 
tax intended to provide revenue for the 
United States and not a penalty to force 
States to enact unemployment compensa- 
tion laws which they may not wish to 
enact at all, or if they do, to enact them 
ccording to a pattern set by the Federal 
Government, especially since the Federal 






Government contributes nothing toward 
the State unemployment fund itself, but 
contributes only to the expense of the 
administration of that fund.” 
they are not taxes, he holds. 


In brief, 
And he 
denies the tax quality to the impositions 
for the purpose of carrying out the old- 
age benefits plan. “The pretended taxes 
on employer and employee provided for 
in Title VIII of the Act,” he says, 
“while designated as taxes, are in fact 
compulsory contributions to an annuity 
plan instituted and operated by the led 
eral Government. I find no provision 
in the Constitution authorizing the Fed- 
eral Government to engage in the an- 
nuity business for the benefit of a part 
of its citizens.” 
* * 


The constitutional argument against 
both the House and Senate Utility Hold- 
ing Company bills is set forth in an 
opinion rendered on July 23 by the New 
York firm of which former Secretary 
of State Henry L. Stimson is “Coun- 
sel,” and it applies as well to the com- 
pleted measure. 

“In giving you this opinion,” it 
states, “we wish to point out that the 
application of the Acts to a particular 
holding company and its subsidiaries 
will vary, depending upon the nature of 
the activities of such holding company 
and of its subsidiaries, and particularly 
with the relation of such activities to 
interstate business, in the transporta- 
tion or transmission of gas or electric 
energy, the issue and distribution of 
securities, and otherwise, It is appa- 
rent, however, from the above 
analysis that many of the matters sought 
to be regulated or to be affected by both 
the Senate Act and the House Act are 
not part of and do not directly affect 
interstate commerce. Accordingly, un- 
der recognized principles above referred 
to, such matters are beyond the power 
of Congress to regulate or affect under 
the so-called commerce power. It like- 
wise follows from this conclusion that 
inasmuch as Congress cannot regulate 
or affect such matters directly, it can 
not do so indirectly by making its regu- 
lation a condition to the use of the mails 
or of any means or instrumentality of 
interstate commerce.” 

* * 

The Guffey Coal Control Act is a 
measure passed with a very plain ques- 
tion as to its constitutionality in many 
congressional minds. The measure would 
in effect, according to the New York 
Cimes, reenact in permanent form the 
procedure under which the NRA regu 
lated the soft coal industry until code 
enforcement was abandoned following 
the Supreme Court decision in the 
Schechter case. The _ constitutional 
doubt was due to the fact that mining 











560 


has been held to be an intrastate occu 
ressional 


doubtful 


pation and hence beyond cong 


regulation. Many were also 


as to the “punitive tax’ by which non 
compliance would be punished under 
codes set up by the bituminous coal 


commission, for which the 
But these 


the bill by the 


measure pro 


vides. doubts were resolved 


in favor of ority 


The amendments to the AAA did not 
vo so far as was indicated when the 
Federal Taxation 


meeting 


Committee on made 
its protest at the Los Angele 
against the proposal to deny any re 
to those pro 
taxes, taxes 


covery who had paid the 


cessing even though such 


were held illegal by the Supreme Court 


before the 


In a report read \merican 
Association at that meeting, the 


committee proposed a resolution, 


Bar 
W hich 


was unanimously adopted, opposing pro 





visions in the bill which would deprive 
Federal and State 
to entertain suits ofr 
fund or 
lected or accrued 
of the Agricultural 





courts of isdiction 


actions tor the re 


credit ot taxes heretotore col 


under the provisions 
\djustment Act, and 
provisions which 


also opposing the 


would deprive the courts urisdic 


tion to restrain or prevent the assess 
ment of taxes unlawfully claimed to be 
due. 

The amendments as finally enacted 
provide that if a tax is ultimately held 
invalid on _ constitutional or other 
grounds, submission of claims for re 


fund must be made to the Commissioner 


| 


of Internal Revenue, who will then hold 


hearings and make findings of fact. If 
the Collector denies the claim, the tax 
then file Federal 
show 
to the 

The 
Collector's 
findings on this point are to be 
part of 
involving such claims for 


suit in a 
district court. He must, how 
that 
purchaser before he can recover 


payer may 
evel 


he did not pass the tax 


Act also provides that the 
made 
the record of any proceeding 


refund. Fun 


damental constitutional questions as to 


the processing tax still remain unsettled, 
but in view of the Government’s desire 
to have the issues decided, as indicated 
by its recent action in filing a petition 
certiorari in the i 


for a writ of case in 


which the Federal Circuit Court of Ap 
peals of the First Circuit rendered an 


adverse decision last July, a final deci- 


sion by the Supreme Court will prob- 
ably not long be delayed 
* * 
The 
Valley 


ers of those charged 


iéennessee 


amendments to the 
\uthority \ct enlarge the pow 
with the conduct 


of that unique governmental experiment, 


but of course do not settle the questions 
been raised in the lowet1 
courts as to that undertaking Che 


Farm Mortgage \ct was enacted to fill 


which have 


‘piece ol 


the gap in farmer debtor reliet legislation 
made when the Supreme Court held the 
Frazier - Lemke Act unconstitutional. 
Che Gold Clause Act was passed to stop 
another kind of gap that created by the 
decision in the Gold 


denied 


Supreme Courts 


Bond Cases. That decision 





1} 


that the 
and that to 


payment in gold coin or its equivalent 


had 


on the 
show n no 


ground plaintiff 


damage decree 
would amount to his unjust enrichment. 
However, it apparently leit the remedy 
make the 


through the 


open for anyone who could 


necessary showing of loss 


Government's action. The measure per- 
mits the Court of (¢ 


such 





suits up to Jan. | 
thereafter 


that 


gress may have passed a large amot 


The suggestion Con- 


ne recent 
int of 


litigation is reinforced by an article in 


the New York 


ing of the 


Times of August 22, tell- 


formation by the American 


Liberty League of a national committee 


of lawyers to study the constitutionality 


ot the latest group ol “New Deal” meas- 


ures. This committee will make its first 


report early in September. The reports, 
according to a statement of the League's 


plan, will be of a strictly 


professional 


nature and will in no case go into the 


question of ocial ot advis 


economic 


abilty or of the need for constitutional 


change to meet new conditions Each 


legislation will be referred to 


a subcommittee hese subcommittees 
will report their conclusions to the na- 
tional will 
them and make public its opinion 

Members of the 
according to the New 
clude, M1 
M. Beck, Representative 
Pennsylvania; Frederick R 
Jr. of New York, John W. Davis, Jo- 
seph B. Ely, former Governor of Mas- 
Frank J. Hogan, 


known trial lawyer of this city 


committee, whicl consider 


national 
\ ork 


Desvernine 


committee, 
limes, in 


Raoul James 


tormel! irom 


Coudert 


sachusetts ; nationally 

Forney 
Johnston of Birmingham, D. J. Kene 
fick of Buffalo, Robert H. McCarter of 
Newark, J. Van Dyke Norman of Louis- 
ville, Pros- 
Reed, for 
Pennsylvania; Hal 
H. Smith of Detroit, George W. Wick 
1 New 
son. 


forme! 
New 


Senator 


Judge Joseph M. 
York, David |] 


Irom 


kauer of 
mer 


ersham and George Roberts of 
York, law partner of Henry L. Stin 
* * 

What 


lining to the 


may regard as a silver 
dark cloud of leg 
pointed out in a note in the United 

Week of August 13, under 
the title of “New Opportunities for Ad- 


some 
slation is 
States Law 
ministrative Practice.” “The recent and 
prospective enactments of Congress,” it 
“not hold promise of 
siderable litigation involving their con 
stitutionality and l 


Says, only con 


construction, but will 
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also broadet lministratiy 
practice I} part cularly true < 
two measure the Social Securit 
Act and the Motor Carrier Act. . [his 
ulministrative practice under the two 
new measure \ not be concentrated 
at Washingtor nm the ise of the So 
cial Security Act, the greater part of 
the practice | ibly vill be before 
tate cit | 
legislation Ss 

act if they desire to take advantage ot 
the financial a tal fered by the 
Federal (over! ent tnre 4 the new 
statutes \ \ the Motor Carrier 
\ct be ad I tere eX sively at 
Washington y the Interstate Com 
merce (om Lec lized ad 
ministration ‘ tted by the ne 
Statute as tot regulation and opera 
tion of motor carrie the Com 
mission may er matters to joInt 
boards composed of one ember from 
each State within \v ch the peration 
is or is proposed to be conducted. The 
principal pa the administrative 
practice, however, | ybab will be con 
ducted before the Federa ( 


sion 


Missouri Adopts Plan for Investi- 
gation of Character of Foreign 
Attorneys 


HE Supreme Court of Missouri re 
f fees adopted a rule requiring can- 
didates for admission to the bar of that 
engage the 


state on a foreign license t 


services ot the National Conterence ot 


Bar Examiners to make a report to the 
clerk of the court concerning the char- 
acter of the applicant. The rule adopted 


' 
requires the payment oO! a fee 
to the clerk of the court by 


cant. 


of $100 
such appli 


uri becomes the 
eighth state to make use of the 


By this action Miss 
service 
of character examination furnished by 
the National Conference of 
aminers. 


Bar Ex 


A similar feature is incorporated in 





rules for admission to the bar which 
have been recommende it the 


Court of Indiana, the 


©upreme 


license fee, however, there 


forty 





dollars 
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rhe Journa ‘pared to ft rnish a 
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JOHN MARSHALL: ONE HUNDRED YEARS AFTER’ 


Chre e 
Its Pioneer Quality, 


\ttributes Which Have Given Permanence to His Work Are Its Basic Character, 
Its Readiness to Meet the [ssue—But These Would Have Gone 


for Naught without the Powers of Logic, Advocacy and Statesmanship That 


Marshall Brought to Their Support 


Quality Lies in the Breadth and De 


—Principal Basis for His Enduring 


pth of the Foundations upon Which 


His Judgments Repose—‘That Great Master of the Human Heart” 


By Ropert B. TUNSTALL 


Vember of the R 


O one who wears with proper pride the title of 
\merican, an invitation to Philadelphia comes with 
an urgent appeal Here, where the Declaration 


was signed and the Continental Congresses pursued 





their difficult ways; here, where the Constitution had 
its birt nd the kederal Government its adolescence ; 
here, where the Flag was designed and the Liberty 
Bell rang out its reminiscent message until silenced 

lamenting the very event which we are today as 
semble commemorate ;—this city of shrines and 
symbols and memories beckons with irresistible com 
| one who believes that only in the unbroken 
union of past and present may we find a sure founda 


tion for the fabric of our national life. 

May I add that for a Virginian there is some 
evond or where history, like yours and ours, 
is measured in centuries rather than decades, men have 
long memories ; and I can not think it altogether fanci 
ful that in this multitudinous family of States a special 


brotherhood exists between those thirteen that shared 
the privations of Valley Forge and the victory of 
Yorktown. It would be a grateful task to tell over in 
affection retrospect the many links in the chain of 


recollection that binds together Pennsylvania and Vir- 
inia Not least among them would be the life of 
lohn Marshall himself. His many associations with 
Philadelphia, as soldier, Congressman, envoy to France, 
and Chief Justice, are far too familiar to you to per- 
mit my reciting them. I can only say that to me they 
crescendo of appreciation and affection. 


The reception on his return from the X. Y. Z. Mis 


sion, perhaps the greatest triumph in American his- 
tory that has ever attended unsuccess, was a superb 
recogn 


n that the transitory objective that he lost 
ht compared with what he won in up- 


was as naug 
holding the Nation’s honor. But that was a national 
ind a public demonstration, when blood was hot and 
passion roused. To me a more touching and more in 
mate occasion was his visit here in 1831, when the 
‘alm judgment of the great lawyers of your bar 
to him a homage which he returned with sen- 
. kindred respect and affection. And when, 
four years later, he faced the end, at the place whose 
ve marked today, we may be sure that he 
felt that he was in the house of his friends. 
In this presence and in this hall, I can not for- 
bear one further reference. Two years before he 
died, Chief Justice Marshall was elected the first Presi- 


in the Rooms of the Penn- 


*Address delivered Tuly 2, 1935 
sylvania Historical Society, at the invitation of committees of 
the Pennsylvania and Philadelphia Bar Associations, on the 
ccasion f the placing of a tablet at the site of the house in 


Tustice Marshall died on July 6, 1835 


ichmond, l’a., Bar 


dent of the Virginia Historical Society; and as a 
member of the Executive Committee of that Society, 
[ am commissioned to convey to the Pennsylvania His- 
torical Society its greetings and the assurance of its 
spiritual participation in this occasion. 

It was, doubtless, a consciousness of these ancient 
ties that suggested to your Committees, in arranging 
the ceremonies of the day, the graceful and generous 
gesture of permitting a Virginia lawyer to have some 
share in this deed of devotion. For the intention and 
the courtesy there can be only the highest apprecia- 
tion; but I must confess that this but slightly relieves a 
sense of inadequacy that has deepened to dismay. For 
in attempting to speak on Marshall, one finds very soon 
that the more strenuous the effort, the more intense 
the study, ever more and more deep-seated becomes 
the conviction that it is hard to say anything that has 
not been said before, and far better. The difficulty 
is not that one is following the same path, at how- 
ever remote and respectful a distance, as Horace Bin- 
ney and Joseph Story, as Edward J. Phelps and Wil- 
liam Henry Rawle. As to that one could rest con- 
tent in the humble confidence that no comparison would 
be drawn. The soldier in the ranks can do his stint 
without fearing that some one will compare him with 
the great captains of history. 

The real hazard of repetition is otherwise occa- 
sioned. As the chief American exemplar of the most 
loquacious of the professions, Marshall has been the 
subject not only of more distinguished but of more 
numerous verbal tributes than almost any of our great 
historical figures. On the occasion of the centenary 
of his accession to the Supreme Court there were ar- 
ranged simultaneous celebrations of the event in every 
State of the Union, and frequently in several places 
in the same State at the same time. The result was a 
flood of oratory, which in edited and concentrated form 
fills three octavo volumes.’ And some years later, lest 
any biographical detail had been overlooked, Beveridge 
said the last word with his monumental “Life.” Verily 
it would seem that future novelty could be attained 
only through exercise of the faculty of invention. 

Accordingly, in seeking a subject not altogether 
threadbare, I have felt that a biographical treatment 
must be forsworn. An attempt at appraisal is at once 
more inviting, more difficult, and more dangerous. 
When one leaves the safe harborage of fact for the 
open sea of analysis, the chances of faulty navigation 


1. John Marshall: Life, Character, and Judicial Services 
(The Marshall Memorial), compiled and edited by John F. 
Dillon, Chicago, 1903. 
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are infinitely amplified. Certainly there can be not 
even the faintest of efforts towards completeness. We 
may not touch at all the ports to which the quest might 
lead. There must be hoice of destination, or 
we shall never ar ips the occasion may sug 
gest the theme. 

For this is no ordinary centennial. We do not 


look back, with straining sight, down the long passage 
1 


Some ¢ 


Perl 


ive. 


of one hundred years in order to recall and recapture 
a career that lives in h alone. Rather do we 
give thanks that the work of that life remains today 

lling principle of our national 


the animating and controlli 
government. To Marshall’s influence time and change 
have brought not weakness, but only strength. And 
so it seems appropriate to consider just why it is that 
he comes us D Si aeternitatis. What 
is the peculiar quality of his genius that has brought 
immortality to what he said, not merely to what he 
was? With most of our great historical characters we 
think of the men themselves, what they stood for, 
what they accomplished ; but we read their words and 
writings with heavy deductions for obsolescence. But 
with few exceptions, Marshall’s very words constitute 
what in England would be called its Constitution, and 
what here has given our Constitution its meaning.’ 
They are the Holy Writ of our constitutional law; 
though at times it may seem that, like their prototype, 
they afford a ound for fundamentalism and 
modernism. 

In the search for the secret of Marshall’s enduring 
quality, certain obvious considerations at once pre 
sent themselves. For practical purposes, he was the 
first of his line. To him, therefore, were first presented 
those basic and structural problems which inevitably 
followed the institution of the new government: the 
place of states and nation in the federal system, and 
the dependent questions as to taxation, commerce, and 
police; the function of the judiciary as the guardian 
of the Constitution, and the main branches of its jur 
isdiction; limitations upon state and federal powers, 
such as the contract clause and the first ten amendments 
These and kindred questions lie at the bed-rock of 
government. Their solution determines its form and 
character. World-wide examples attest the fact that 

f and at least the de jure dis- 


the forms of g 
tribution of its survive while the char 


down to sii specte 


hrttle - 
DATtIe YT 


vernment, 
powers, may 
2. I confess unable to see what 
certain confusion and a possible addition to the new termin 
ologies that loom upon the academic horizon, by using the word 


myself is gained, except 


“constitution,” in an approximation of the English sense, as 
denoting the established process of government. Cf. Llewelly: 
The Constitution as an Institution, 34 Col Rev. 1, where 
there are listed, as parts of the “going” or “working” Con 


stitution, such phenomena as Presidential patronage, the ex 
pected second and traditionally forbidden third terms, Senatorial 


filibusters, powers of Conference Committees, the party systen 








campaign funds, Cabinet consultation, lobbies, administrative 
press “releases,” tariff, etc., et That such things play 
important parts uf the American stage is clear. The con 
verse is doubtless the reason why the Inaugural Ball, tenta 
tively suggested for inclusion in the “Constitution,” is, thoug] 
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somewhat cautiously, rejected But why call them the Cor 

stitution? To keep things straight, the thing that most of us 
think of as the Constitution is dubbed the Document, the prit 

cipal respect accorded it being the capital D. One is reminded 
of the remark attributed to distinguished and free-spoken 
Englishman: “The difference between us is that you have a 
Constitution, whi ill we have is a lot of nasty little habits.” 





While I do not share this view of the British Constitution, the 


quotation seems apt. The most plausible justification for the 
new nomenclature is the author’s belief that there is neede 
“an intelligent reconstruction of constitutional law theory 
A prerequisite to this reconstruction would be the destructi 
of constitutional law as we know it: and this would be meas 


by acceptance of the author's thesis 
arming 


urably effected The possi 
bility seems neither exciting nor al 




















acter of its action, the actual 
undergoes substantial or even violent changes. 
the forms fixed, the 

distributed, they are apt to remain so, with modi 


process of government, 
When 


once 





have once become powers 





hea 












tions of detail and practice, except so far as amend 
ment of the fundamental law may amputate or change 
them. It is otherwise with the social problems which 
now form so large a part of the matter for decision 
Chere the pains of the Procrusteat cess of amend 
ment may often be avoided by the generous el: ity 








of the Fourteenth Amendment.* It is not surprising, 
therefore, that decisions of the former type should 
have at least a prima facie capacity 

Then, too, Marshall was a pioneer; and with the 
pioneer difficulty and opportunity go hand in hand. 
with material things, so with the writte1 
the first settler has passed over the rough places, 
may take what lies ready to his hand in full confidence 
of priority. As to matter and manner alike, the choice 
rich are the blessings of priority, 












is free. So indeed, 


that at times it alone seems to form the sufficient 
basis for permanence. “April with his shoures sote,” 
if written by a modern poet, would hardly survive 
for five hundred years of quotation 1 if judge of 
the Supreme Court were now to declare that “we 
must never forget that it is a « titution we are ex 


pounding,” it would scarcely produce the same 
as when Marshall thundered the sentence in McCul 
loch v. Maryland. 

But it was not in mere naked rities that Mar 
shall’s use of the pioneer’s opportunities was conspicu- 
For it fell to him to devise and proclaim prin 

] 
h their applica 


ous. 
ciples, rather than merely to labor witl 





tion; and to the declaration of these prin s he 
brought not only an amazing foresight, but the supreme 
gift of phrase. There is an almost Messianic note 
in his great declarations as to implied powers,* taxa 


tion of Federal agencies by states,® the meaning of 
commerce,® the delimitation of judicial powers and 
duty,’ and many others too familiat justify quota 
tion. Conceivably another pioneer might have done 
as well \ssuredly no other did, and so these flashes 


of insight and inspiration will continue illuminate 
the Constitution as long as it endures 

It is, moreover, true that the period of ince 
of a new government is that which most urgently 


th 
duces the interpretation and enf 


ption 
in- 


yrcement of the 























that sets the rules. Although the fact has sometimes 

3. This does not mean that I agree, for I emphatically d 
not, with the view that the question in due process cases 1s 
“necessarily one of expediency, requiring an evaluation of the 
worth of the statute.” See The Considerati f Facts in “Due 
Process” Cases, 30 Col. L. Rev. 360, where the author says 
that “refusal to recognize this results in a confusion which 
greatly minimizes the importance of facts,” and cites Chicagi 
etc., R. Co. v. McGuire, 219 U. S. 549, 5¢ he “confusing” 
passage is one that states with admirable clarity the distinc 
tion between the judicial function of deciding the question of 
power and the legislative function of determir policy; and 
the real confusion is created by ignoring this ting t 
the over-simplification that applies in due { ss cases the 
single sti rd of “reasonableness ( P 1 Th Nex 
Deal in urts: A Changing Ide¢ f J New York 
Times, Sept. 9, 1934. The laity, for whom the article last 
cited was written, may well be confused by | g told that 
reasonableness is the test of constitutior 1 would prob 
ably feel itself the victim of circular reasoning if treated to a 
further essay explaining the difference between titutional 

d other “reasonableness “a 

4. McCulloch v. Maryland, 4 Whe f 

5 Id 31 

f ( $ Ogden, 9 Wheat. 1, 189-9 

7. United States v. Burr, 4 Cranch 469, 507-8; Cohens 

264. 404; Osborne v. Bank of the United 
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used executive resentment,* the Supreme Court has 
ver forgotten that it is not only a court, but a co- 
lin department of government, sustaining if it 
nay, restraining if it must. With Marshall this con- 
sciousness was an instant spur to action. In the Bank 


Cases,® the Steamboat Case,’® the Dartmouth College 
Case,"* and many others, we may detect an almost 
wer insistence on the maxim of obsta principiis. 
laving determined in Marbury v. Madison" that it 
was for the court to set the boundaries, he felt it 
the court’s duty to mark the lines.** Marbury v. Madi- 


itself, where the court followed an elaborate pro- 
uncement on the rights of the parties with a refusal 


to take jurisdiction, is perhaps the stock illustration. 
\nd when counsel today are fearful as to the suffi- 
iency of their formal procedure before the Supreme 





y read with envy, though I should not 
ition, a stipulation of counsel, not referred 
to in the official report, but filed with the original pa- 


pers in the Dartmouth College Case, which reads in 
part as follows: 

t agreed that no advantage shall be taken in the 
Supreme Court of the United States of any want of form in 
he proceedings, and that counsel there may add any facts. 
documents or records to the special verdict to be taken and 
leemed as part thereof or expunge any fact therefrom which 

the n of the counsel or Supreme Court may be neces- 
irv to the obtaining a decision on the validity of the Acts of 
the Legislature of New Hampshire recited in the special ver- 
lict; It being the intention of the parties to submit that ques 
tion and that only to the Supreme Court... .” 

Such a willingness to come to grips with a con- 

stitutional question is far removed. indeed, from the 


almost tremulous approach in the Commodities Clause 
Case, ** where the constitutional question was avoided 
by a construction that provoked strong dissent.’* It 
contrasts, too, with cases where the court has wel- 
comed with manifest satisfaction the relief from con- 
stitutional decision afforded by judicial legerdemain 
on the part of state courts of last resort in paring down 
1 State statute to constitutional bounds.7* But the 
bolder approach of Marshall is what men remember. 
Ruggedness is a more salient quality than ingenuity. 
A ffirmati impresses where negation fails. It is, 
I think, undeniable that a period of beginnings naturally 
induces strong and positive judicial action. The pres- 
ent term of the Supreme Court illustrates the point, 
for the last two years have been in many respects a 
time of beginnings, and questions of vast moment have 
pressed for decision. They have received it promptly, 
clearly. firmly; and I can not doubt that the decisions 
of 1935 will go down to historv as marking a salient 
period in the life of the Court. It is worth noting, too, 


g Cf. Tefferson’s attitude as to Marbury v. Madison, the 








Rurr Case, and others: Jackson’s comment on Worcester v 
Feoraia. 6 Pet. 515: and the Presidential press conference fol- 
wine 5S , hte Vv l'nited States. 55 Ss Ct 837. 
9. McCulloch v. Maryland, supra; Osborne v. Bank of 
[] States, supra 
10 & hons v Oaden, supra 
19 1 
1 I d, 12 Wheat. 419, the case below 
vas de : the record not disclosing the 
Fede ng of jurisdiction in Craig v 
as 
14 are & Hudson Co., 213 U. S 
1 construction was somewhat weakened in later 
¢ 1 St s v. Lehigh Vallew R. Co., 230 U. S. 257 
t $y eading Co., 253 U. S. 26. 62-3; See also 
nited States v elaware, etc., R. Co.. 238 U. S. 536. 
16. Missouri. etc... R. C v. McCann, 174 U. S. 580 
dlis v. Lake Erie, etc., R. Co.. 175 U. S. 348. Cf. Smiley 
Kansas. 196 U. S. 447: Berea College v. Kentucky. 211 U. S 


R Co. x {rkansas, 235 U. S. 350 













in connection with the point under immediate exam 
ination, that in one case the court decided a constitu- 
tional question, not presented on the pleadings, though 
necessarily: involved,‘? and in another case one that 
perhaps might have been avoided."* It is this quality 
of decision rather than indecision that justly brings 
to courts their lasting fame. And so it was with 
Marshall. 

I have described three attributes which have 
brought permanence to his work: its basic character, 
its pioneer quality, its readiness to meet the issue. They 
were, In a certain sense, by-products of time and oc- 
casion. They would have gone for naught without the 
powers of logic, advocacy, and statesmanship that 
Marshall brought to their support. The combination 
has imparted a unique character to his constructive 
labors. They transcend, if they do not reverse, Justice 
Holmes’s epigrammatic description of judicial legis- 
lation. “I recognize without hesitation,” he said, “that 
judges must and do legislate, but they do so only 
interstitially ; they are confined from molar to mole- 
cular motions.”*® As a Constitution-builder Marshall's 
work was molar rather than molecular, and the spaces 
which his judgments fill can hardly be called interstices. 
They are rather gaps that could be traversed by no 
spark less mighty than that of his own genius. 

But genius is a word of content, not of direction. 
It includes, but does not point. It reflects a synthesis, 
not an analysis. Its existence in Marshall does not 
help us in our quest. It does not tell why Marshall. 
as Ben Jonson said of Shakespeare, “was not of an 
age, but for all time.” Nor are we helped by an 
analysis of Marshall’s genius that does no more than 
direct us to the fields in which it operated. To say 
that he was an acute logician, a powerful advocate, a 
far-sighted statesman, is to fall far short of the mark. 
Vixere fortes ante Agamemnona. Others have had 
these gifts, singly and in combination. And it seems 
almost too glib an explanation to assert for Marshall 
the isolation of mere superlatives. For there was some- 
thing in him that infused his powers, through and 
through, with the quality of agelessness. Can we dis- 
cover it and set it on high, for emulation or for praise? 

Not altogether, certainly. We can not draw out 
Leviathan with a hook. But I am the more encouraged 
to make the attempt because I believe not only that 
the search, like the pursuit of all great things, will 
have its own reward, but that it will lead us to an 
explanation which, however incomplete and fragment- 
ary, is not without its modern implications. There will 
be something gained if, though we may not follow the 
nath that Marshall trod, we can at least shun the pit- 
falls that he avoided. The field of search we may 
limit to Marshall’s constitutional decisions. and we may 
enter by the gateway of Justice Cardozo’s fascinating 
study of the nature of the judicial process. 

In that penetrating analysis he discusses its ele- 
ments: philosophy. history, tradition, sociology. The 
proportions in which these enter the blend that forms 
the ultimate judgment vary from time to time, from 
case to case, and especially from type to type of the 
questions for decision. Constitutional law presents the 
extremes of judicial opportunity. Where the language 
is explicit, the precept complete, the particular situa- 
tion provided for, the mandate of the Constitution rep- 


17. Continental, etc.. Trust Co. v. Chicago, etc., R. Co. 
(1935), 55 S. Ct. 595. 602. 

18. Railroad Retirement Board v. Alton R. Co. (1935), 
55 S. Ct. 758. 

19. Southern Pacific Co. v. Jensen, 244 U. S. 205, 221 
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resents the ultimate of iniperatives. The judge has 
but to obey. But these conditions seldom concur in 
the cases that reach the courts, and so it happens, as 
Justice Cardozo points out, that in this field of con- 
stitutional decision the breadth and sweep of the writ- 
ten words afford the freest play for the constructive 
work of the judge. “The judge,” he says, “as the 
interpreter for the community of its sense of law and 
order must supply omissions, correct uncertainties, and 
harmonize with justice through a method of 
free decision.”” It is this method that, as he puts 
it, “sees through the transitory particulars and reaches 


3901 


results 


what is permanent behind them 

The “method of free decision” is the corollary of 
the “libre recherche scientifique’—free scientific re 
search—of the continental jurists from whom Justice 
Cardozo quotes. The more literal translation strongly 
suggests his “method of sociology” as the dominant 
rationale of the judicial process; and at a later stage 
of his study he expresses the view that in the field of 
constitutional law the primacy of the method of so- 
ciology is undoubted.2? We need not pause on this 
point, though certain recent decisions indicate that 
the method may be stretched too far. But recalling 
that sociology was not even a word, let alone a science, 
in Marshall’s day, and also recalling the different type 
of questions with which he had to deal, we may ap 
propriate:y, in considering his technique, dwell rather 
upon the freedom of his research than upon his use 
The preference is one of em- 
phasis, not exclusion. We can not deny to Marshall 
the use of scientific method merely because in his 
day the social sciences had not risen to the dignity 
of classification as such. But I may so far anticipate 
my objective as to say that in my judgment a prin- 
cipal basis for his enduring quality lies in the breadth 
and depth of the foundations upon which his judg- 
ments repose.** 

I do not, of course, refer to legal precedent. But 
little was available, and he did not use that little. Nor 
can I doubt that he would, if he thought proper, have 
disregarded it. I mean rather what is nowadays gen- 
erally called the background, though to me founda- 
tions is the better word; the sum of relevant considera- 
tions—historical, economic, governmental, or social 
which he found ready to his hand. In laying these 
foundations, he permitted no bounds to the freedom 
with which he selected his materials. If he did not, 
like Lord Bacon, take all knowledge to be his province, 
he at least took it for his storehouse. And in his se- 
lection he exercised that highest form of judicial imag 
ination that brings the sense, as Warwick says in Henry 
the Fourth, 


of scientific method. 


a of the main chance of things 

As yet not come to life, which in their seeds 
And weak beginnings lie intreasured.” 

Times change, of course, and men with them: 


20. Cardozo, The Nature of the Judicial Process, p. 16 
21. Id. 

22. Id. p. 76 

23. The extreme opposing view is suggested in The Con- 


sideration of Facts in “Due Process” Cases, 30 Col. L. Rev 
360, where the author, in the full flush of academic confidence. 
says: “In the strict constitutional theory fathered by Chief 
Justice Marshall, the process of deciding a constitutional ques 
tion consisted of a comparison of the words of a statute and 
of a specific constitutional provision.” The author does not 
undertake to support his statement by actual application to 
Marshall's constitutional decisions generally. Such a test would 


not, I think, support either the quoted statement or the further 
suggestion that Marshall considered his 
the mere ascertainment of the i 
Constitution 


functions limited to 


ntentions of the framers of the 
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very tact of change it comes to 


and because of this 
view of the pet 


pass that constitutional decisions, in 

mitted latitudes of the Constitution, may seem of all 
judgments the most impermanent. But the appear- 
ance is illusory. The principles remain; it is the ap 
plications that change. The principle that legislatures 
may regulate business affected with a public interest 
is not changed because the area that includes these 
businesses may be widened. The inherent police power 
is not enlarged because the occasions for its exercise 
may be multiplied. The power to regulate commerce 
undergoes no alteration because in its application it 
must keep pace with the racing developments of an 
age of speed. It is, indeed, in this very responsive- 
ness to contempcrary need that the Constitution finds 
its potency to endure, for otherwise rigidity of appli- 
cation would break down the principles themselves. 
“It is not,” says Judge Learned Hand, “as the priests 
of a completed revelation that the living successors of 
past lawmakers can most truly their reverence 
or continue the traditions which they affect to regard 
If they forget their pragmatic origin, they omit the 
most pregnant element of the faith they profess and of 
which they would henceforth become only the spurious 
Only as an articulate organ 


show 


and egregious descendants. 
of the half-understood aspirations of living men, con 
stantly recasting and adapting existing forms, bring 
ing to the high light of expression the dumb impulses 
of the present, can they continue in the course of the 
ancestors whom they revere.’’** 

But fundamental principles, as distinguished from 
their ever widening application, achieve permanence in 
just the degree that the foundations upon which they 
rest are lasting rather than transitory. What were 
Marshall’s foundations? No judge has ever made an 
equal use with him of the Constitution itself, through 
comparison and contrast of its provisions; and the 
Constitution remains. He drew largely upon history,”® 
which does not change, though our knowledge and 
interpretations of it may; and the history that he used 
was largely that of which he had been a part. A 
large and active practice had brought him into contact 
with the world of affairs, and with the principles of 
business and economics—principles which after the 
turmoil of the last decade we are coming to recognize 
as still possessing stability and vitality. And from many 
sides he knew that composite of the minds and mo- 
tives of men that we call human nature, perhaps the 
most nearly constant thing in a changing world. He 
had observed it in camp and field, in country and in 
at home and 


o 
4 
T 
I 


town, in the forum and on the hustings 
abroad, in the simple pleasures of rural sports and in 
the seats of the mighty. His knowledge was not 
crowded into a formulary; it was none the less ready 
for use, in comprehensive and ordered array. 

The simplest citation of its use would be “Mar- 
shall’s Decisions, passim.” Illustrations could be indef- 
initely expanded. I mention a few of the more con- 
spicuous examples. In order to derive the power of 
establishing and incorporating the Bank of the United 
States and exempting it from State interference, he 
appealed to history, to governmental necessity, and to 


social convenience.?® Similar underlying considera- 
tions were invoked not only to free interstate trans- 
24. The Speech of Justice, 29 Harv. Law Rev., pp. 618-19 
25. The reference is of course to the history used in 
Marshall’s constitutional decisions As to legal history, he 


Cf., for example, 
id. l 7 d's 


handicaps of his time 


4 Wheat. 1 


rested under the 
Baptist Association vy. Hart 
Executors, 2 How. 127 
26. McCulloch vy 
the United States supra 


with Vidal v. | 
























| trafhe from the hampering effect of 
State action, but to vitalize the commerce clause with 
| hat today it remains the principal basis 
yvernmental regulation of business.** Broad con- 
derations f social necessity are adverted to in the 
Not only an appreciation of in 
ness, but a prophetic insight into its future, 
1 to the preservation of the free trade between States 
emplated both by the constitutional prohibition 
uinst State imposts and duties and by the commerce 
ust History, both formal and familiar, was re- 
ted to in his construction of the prohibition against 
e bills of credit,®° which went far to save the coun- 
from the evils of a depreciated currency, and might 
ve gone farther had not its salutary doctrines under- 
ne some practical impairment by a later decision 
ered after Marshall's death. And in The Cherokee 
his exposition of the situation of the 
Indian trides was so luminous as to elicit from Chief 
of Ohio this recognition of Marshall's 
juipment for his task: 
“Tudi 





upt Cases 





Nation Cases 


iterature does not suggest another whose re- 


rces would have been adequate to the production of this 
ot I the opinion of the philanthropist, the champion 
treaty obligations, the historian of the colonies and of the 
evolut the master of the law among nations, and the father 
nstitutional interpretation.” 


Inadequate as they are, these few illustrations give 
me conception of the freedom with which Marshall, 
laying the foundations for his great judgments, drew 

ipon available material. I venture to suggest that his 
example should be followed by all who are called to 
tl privilege and responsibility of judicial sta- 


mn. In no other wise can research be free. If he fall 

. short in this respect, the judge does not bring to the 
case the light to which it is entitled. In the striking 

phrase of Mr. Justice Brandeis, “knowledge is essential 


to understanding; and understanding should precede 
But what material is available for these 
high purposes? Must it be material of any special 
f the judge get it for himself, or must he 
wait till it is brought to him? These questions were 
never more important than today, when social legisla- 
tion urgently appeals to the social sciences for aid in 
its appraisal. And they are important to my thesis, 

goes to the root of Marshall’s judicial 


> 
-— 


for their answer 9 
methods 
One type of material I mention only to reject, so 
far as any special utility is concerned—the formidable 
preambles, generally styled “Declarations of Policy,” 
1 w prefixed to almost all the great social 
t emerge from the legislative mill at Wash- 
t iring, in Sainte Beuve’s phrase, “the smug 
face of facility,” apparently deriving from the cloister 
rather than the forum but inviting the speculation that 
attends the lack of an avowed paternity, these self- 
serving effusions range with confident and almost cos- 
mic sweep through the course of national business, the 
tale of social needs, and the economic theories evolved 
while running through the gamut we 


ngton. \We 


for the occasion 





hear faint echoes of Supreme Court decisions, selected, 
with varying degrees of adroitness, in the manifest 
hope of infusing some measure of constitutional validity 
7 v e? 
8 v. ¢ n 4 Wheat. 122; Ogden v. 
{ Wheat. 213 
29 V \gden, supra; Brown vy. Maryland, 12 
Wheat 
0 ra \ fissouri, 4 Pet. 411 
1. e v. Bank of the Com. of Ky., 11 Pet. 257. 
4 herokee Nation v. Georgia, 5 Pet. 1; Worcester v. 
por 1 6 Pet. 515 
Marshall Memorial, Vol. 2. pp. 234-5 
: . 2 Rak ’ ¥ 264 U. S. 504, 520 





Joun MARSHALL: ONE HUNDRED YEARS AFTER 





into the acts which the declarations precede. And to 
what end? Close scrutiny will not discover in the 
Constitution any power either to legislate facts or to 
enact an argument. And passing this by, it is im 
memorial law that courts must assume the existence 
of any possible state of facts that would justify the 
legislation under review.** This being true, and since, 
as Justice Holmes has remarked, “even in the law the 
whole generally includes its parts,”** there can be no 
logical basis for a legislative declaration of alleged fact 
in order to sustain a statute, unless the so-called facts 
fall without the area of possibility—in other words, to 
put it plainly, if they are not true.*" 

The courts have rendered lip-service to such 
declarations.** Judges, even the most exalted, are 
human enough to take such grist as comes to their 
mill, and it is sometimes convenient to permit legisla- 
tures to assume the responsibility for their own more 
dubious declarations. But the thing may work the 
other way; and sometimes, as in the recent Railroad 
Retirement Case,*® the unwary draftsman may find 
that in making too broad a declaration of purposes he 
has nursed the pinion that impelled the judicial steel. 
Moreover, the courts have said that they are not bound 
by such recitals when they are obviously mistaken,” or 
are mere prophecy, or when conditions have changed ;*' 
and the plain fact is that they should not be so bound 
at all. For of all parts of a statute these boot-strap 
appendages receive the least consideration by legislators 
or public while the law is in the making. They repre- 
sent in fact little more than the draftsman’s agreement 
with Aaron Burr that law is whatever is boldly asserted 
and plausibly maintained. 

Of far greater importance is the suggestion that 
the judge is no better equipped than the layman for 
determining questions not strictly legal, and that con- 
sequently the material that underlies the decision should 
be proved as other facts in the case. This view has 
been proposed by counsel of great distinction,** but I 
cannot accept it. So far as concerns evidence intended 
to sustain the statute, it is open to the same objection 
as the legislative declarations just discussed. And 
whether the purpose be to shore up or to strike down, 
a requirement that underlying material, be offered in 
evidence seems to me to overlook both the distinction 
between intermediate and ultimate findings** and the 


35. Munn vy. Illinois, 94 U. S. 113, 152; Metropolitan, 
ctc., Ins. Co. v. Brownell, 55 S. Ct. 538, 540. ; 

36. Western Union Telegraph Co. v. Kansas, 216 U. 5. 
I, $3. 

37. Or, possibly, unless it is beyond the scope of judicial 
imagination to conceive that they might be true. 

38. In Block v. Hirsh, 256 U. S. 135, and other cases they 
are said to be entitled to “great respect.” : 

39. Railroad Retirement Board v. Alton R. Co., 55 S. Ct. 
758, 768, 770-1. In this instance the matter referred to was 
a statement of purposes, not a declaration of policy. 

40. Woolf Co. v. Industrial Court, 262 U. S. 522, 536; 
Chastleton Corporation v. Sinclair, 264 U. S. 541, 547. 

41. Chastleton Corporation vy. Sinclair, ubi supra 

42. Bikle, Judicial Determination of Questions of Fact 
Affecting the Constitutional Validity of Legislative Action, 38 
Harv. L. Rev. 6. See also The Consideration of Facts in Due 
Process Cases, 30 Col. L. Rev. 360. 

43. The distinction is generally recognized, but sometimes 
does not seem to be given due weight. The two situations, 
quoad the necessity for evidence, are treated as presenting dif- 
ferent phases of the same question. Biklé, op. cit. p. 11; The 
Consideration of Facts in “Due Process” Cases, 30 Col. L 
Rev. 360, 364: and conspicuously, Barnett, External Evidence 
of the Constitutionality of Statutes, 38 Am. Law Rev. 88 (a 
confused treatment; the author, eg., does not seem to under- 
stand the difference between quotations of reasonableness and 
confiscation in rate cases). In fact the two situations present 
wholly different questions; or, rather, the necessity for proof 
of ultimate issues of fact presents no question at all. Factum 

















AMERICAN BAR ASSOCIATION JOURNAL 





distinction between opinion and fact.*4 Of course the 
fact which is the ultimate object of inquiry, the deter- 
mination of which decides the case, must be proved. 
Has A received due compensation for property taken? 
Is a given rate confiscatory? The answers to these 
questions are the facia probanda themselves. But it is 
lying conditions. To require 
would in many cases mean that the deci- 
upon the assiduity, resourcefulness, 
. [ would not deprive the 
as to the matters under 
discussion can be afforded on brief;** but still less 
would I confine him to such facts as counsel fit, 
or are able, or remember to prove. This is but another 
way of saying that I would rather trust the judge than 
the advocate. Even if there be judicial ineptitude, its 
dangers tend to be automatically minimized; for it is 
the judge who is unsure of his ground who is most apt 
to huddle within the comfortable security of the record. 

What the “The Court,” says Justice 
Holmes in brief but comprehensive summary, “may 
fact that is merely a ground 
for laying down a rule of law.’’*? In this declaration 
he followed in Marshall’s footsteps. I have already 
declared my faith that in seeking truth Marshall would 
1e pursuit, nor would he have 


1 


otherwise with 
proof of these 

sion would depend 
or inspiration of 
judge of counsel’s aid, which 


counsel 


sce 


law 


Says 


ascertain as it sees fit any 


have set no limit to tl 


line of separation is not always 
near the border. Ina 


probandum est. It is true the 


clear, and that many cases confisca- 





tion case, for example, while it is undoubtedly necessary to 
prove that a fair return is not or will not be realized, is it 
necessary to introduce evidence as to what is a fair return 
Sometimes such evid is introduced, sometimes not; but in 





m to get along without it. See West 
decided June 3, 1935, espe 
opinion of Stone, J. (Incidentally, Justice 
in Knoxville v. Water Co., 212 

> 2, 27, te urt “unani ly declined to take judicial 
notice that an estimated net return of 4% would be confiscatory” 
is not borne out by the report of What the court 


the latter case « 
v. Chesapeake, et 
cially dissenting 


Stone’s further statement that 


] eleph ne ( 





the case 


said was that it did not feel called upon to determine the ques 
tion—obviously for the reason that there was no adequately 
recent showing as to what revenue the disputed rates would in 
fact produce.) Other border-line cases frequently arise in con 
nection with State legislation alleged to constitute a burden 


on interstate Biklé, op. cit. pp. 9-10 and notes 
ymy of law and fact has frequently 


mnection, of fact as including 


44. The fan 
led to the treatm 
opinion 
out later in the text 
the connection under consi 
point of demonstration 

45. Conspicuously illustrated by the cases of Southern Ry 
Co. v. Kina, U. S. 524, and Seaboard Air Line Ry. v 
Blackwell, 244 U. S. 310, in the first of which the Court per 
mitted a recovery under the Georgia “Blow-post Law,” only 
to hold in the second case six years later, on full proof of 
facts, that the law was unconstitutional. I take leave to doubt 
whether Marshall would have needed proof to convince 
that interstate commerce was burdened by a requirement that 
all railroad trains should slow down at every railroad crossing 
sufficiently to stop if an unwary traveler disputed the passage 

46. Mr. Justice when at the bar, was a notable 
exponent of this method See Biklé, op. cit. pp 
12-13. 


47. Chastleton C 
He had used similar lang 





this 


ent, in 
But this seems to me an over-simplification, as pointed 


especially where, as is usually the case in 
leration, proof can not reach the 


17 


him 


srandei 
f procedure 

Sinclair, 264 U. S 
Prentis v. Atlantic Ci 


rpora a VY 543, 


ast Line 


548 


Co., 211 U. S. 210, 227. And the court has acted upon this prin 
ciple in countless cases See onspicuously Burns Baking Co. 
v. Brvan, 264 U. S. 504. It is true that in Bunting v. Oreaon 


243 U. S. 426, the court, speaking of a contention that a law 
was not an appropriate exercise of power, said that “the record 
contains no facts to support the contention.” And similar 
phrases occur elsewhere See Truar v. Raich, 239 U. S. 33. 
43: Liggett C v Baldrid 278 U. S. 105, 113 But the 
implications from these phrases are not strong enough to over 


ride the thoroughly sanctions 
were used from 
ceptance of the maxim de n 
cadem est ratio. For a brief discussion see Corwin, The Twi- 
ight of the Subreme Court. op. 84 ef 


practice. Not improbably they 
of habit, or the subconscious ac- 


apparentibus et non e-xistentibus 


mere force 


seq 


permitted one to be set by counsel or witness. McCul 
loch v. Maryland*® is cited as a case in which he under- 
took, unwarrantably as is suggested, to decide 
called question of fact whether the 
United States Bank was an appropriate 
exercise by Congress of its granted powers.*® But | 
can not think that in that case justice would have been 
furthered, or the dignity of the proceedings enhanced, 
r of Caro- 
. Calhoun 





the so- 
creation of the 


means for the 


by calling Thomas Jefferson and John 
line to a witness-stand debate with _ 
and your own Alexander J. Dallas. Nor does it seem 
to me that the Legal Tender Cases® would have had 
more light thrown on them by having Secretary Chase 
testify to views which as Chief Justice he would have 
regretted. And even in the much abused bakeshop 

it is at least doubtful whether the court would 
have been better equipped to d the applica 


case,” 


1ecide 


bility of the Fourteenth Amendment after a duel of 
wits between a half dozen social workers and a like 
number of rugged individualists 

Yet these three instances have been treated as 
conspicuous examples, if not of judicial usurption, at 


least of judicial unconvincingness I venture to sug- 
that the for whatever unconvincingness 
they exhibit was not the lack of witnesses, but the fact 
that the cases all dealt with matters n concern- 
ing which men differed. All the the world 
would not have kept them from differing. It is doubt- 
ful whether they would fresh 
arguments. Proof, in the sense of demonstration, was 
impossible ; and in cases of this cl 

is.°° I do not maintain that there are not many cases 
in which witnesses may helpfully be called 
scribe underlying conditions.** I do 
whether they are called or not, the judg« 
should pursue, his own researches, 


gest reason 


t opinic 


witnesses 1n 





| 
even supplied 


have 
racter it generally 


upon to de- 
maintain that 
is free to pur- 
sue, and with or 
without the aid of counsel; and the researches may in- 
clude all facts which, as Justice Brandeis says again, 
may knowledge or enlarge unde ; 

[ he 
to the creed that the judge must bring t 
that he is, all that he has, and all that he can 
the garnered knowledge of the wot 
length, as I am painfully aware, I hav 


rot 1dine 
rstanding. 


enrich 
Broadened to a synthesis, what 1 comes 
his office all 
win from 
great 
sought in some 


ive Sal 














taint part to show how Marshall used the gifts he 
had and the knowledge he could gain, and to bring his 
example to bear upon the judicial process as it works 

48. 4 Wheat. 316. 

49 Biklé, op. cit. pp. 8, 12 

50. Hepburn v. Griswold, 8 Wa 6 er 
Cases, 12 Wall. 457. 

51. Lochner vy. New York, 198 U. S. 45 

52. Bikle, op. cit. pp. 8-9, 12 

53. John Dickinson, The Problem of the Unprovided Case 
printed (with French translation) in / i dl les sur Les 
Sources du Droit en l’honneur de Francois Geny, Vol. II, 1 
503, at pp. 522-3, is interesting in this connection 

54. The courts, however, have frequently refused to per 
mit this. See The Consideration of Facts in “Due Process 
Cases, 30 Col. L. Rev. 360, 363, and note 14. In Adkins v 
Children’s Hospital, 261 U. S irt found sucl 
material “interesting but only mil V See als 
Stewart Dry Goods Co. v. Lewis, 55 

55. Burns Baking Co. v. Bryan, 264 U. S. 504, 534. He 
further says pertinently (p. 533) M evidence referred t 


included 
legisla 


by me is not in the record. Nor could it have been 
It is the history of the experience gait 


1 under similar 


made, since the 





tion, and the results of scientific%experiments 
entry of the judgment below. Of such events in our history 
whether occurring before or after the enactment of the statute 


or of the entry of the judgment, the court should acquire know] 
edge, and must, in my opinion, take licial notice, whenever 


required to perform the delicate judicial task here involved.” 
: , Ae 
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567 





My parting word must be as to what 





i Was 
[ think, significant that those who study 
S udge almost inevitably come back at the 
Marshall the man. Perhaps this tendency is 
ng in Virginia, where he lived his familiar 
ashes remain, and where his house is 
From letters still treasured in private 
ss shall refer to only one, which I am very 
er seen the light of publication. It is a 
tter from Marshall to John Randolph of Roanoke,*® 
vi his thanks for an autographed copy of a 
speech of Randolph’s on retrenchment and reform. The 
( hile expressing a graceful sentiment and a 
whimsi humor, is not notable; but the significant 
ing is that we find upon it, in Randolph’s handwrit- 
this characterization of his great corespondent: 

g ister of the human heart.” 

[The friendship between Marshall and Randolph, 
lespite political differences, was a life-long one: what 
strikes us is that Randolph, but five years before the 

1 which had known great bitterness and 

f N the possession of Mr. William Leigh Wil 

N k Bar 


: ago, the first Coordina- 
tion Committee under the chairmanship of John 
H. Wigmore made 


ST twenty-one years 





its initial report to the Amer- 
in Bar Association. The early steps for an 
nic n between the National Association and 
State Associations, and the broader plans for 
ettet ion of the lawyers, were unfortu- 
natel 1S under the pressure of the World 
War a é t-war problems, to come again to 
the stage of action 21 years later. It was therefore 
propriate that a definite decision should be taken 
it the I \ngeles meeting to create the agencies 
for drafting and presenting for approval concrete 
plans for a more representative national organiza- 
tion of the bar. The session of the annual conven- 
levoted to a discussion of this subject was 
dramatic in the intensity of its expression in favor 
of an organization along broader and more repre- 
sentati\ nes. The program had been arranged to 
present rious shades of opinion on the subject, 
but the members present were plainly impatient 
ith any plan which did not call for immediate ac- 
tion and for the building of a truly representative 
organization 
When Mr. Harry P. Lawther, member of the 
Executive Committee from Texas, at the conclusion 
f his address, offered a resolution contemplating 
umend: to the Constitution and By-Laws pro- 
viding for an organic connection between the Amer- 
ican and the several state and local bar associations, it 
was enthusiastically adopted 


Mr. Monte \ppel of Minneapolis received the 





support of the assembly for a consideration of a 
plan for election of all of the officers of the Asso- 
ciation | mail ballot, and was followed shortly by Mr. 


Clark of New York, with a motion 





but little love, should have emphasized, not the genius 
which he admired, but the personal charm which held 
him bound. Gone were the cynic humor, the sceptic 
mood; Marshall reached and conquered deeper things 
than these. 

No appraisal can disregard this power. Justice 
Cardozo concludes his study with a reference to the 
subconscious forces that enter into the final judgment. 
In the case of the Supreme Court of Marshall’s day, I 
do not think it strained to suppose that the influence 
of his intellect gained an ever self-renewing vitality 
through the constant and persistent force of his per- 
sonality. Perhaps even more than he dominated the 
minds of the judges, a majority of whom were of a 
different political faith, he was the master of their 
hearts. Through this union of his powers he has made 
the great harmonies of the Constitution ring down the 
changeful years, through peace and war, through good 
fortune and ill. And as the Roman poet sang to his 
Muse, so the Constitution may say to the great Chief 
Justice: “That I live and serve, if mine it be to serve, 
is thine.”’*? 





57. Hor. Carm. iv, 3: Quod spiro et placeo, si placeo, 
tuum est. Forgiveness is craved for the freedom of the adapta- 
tion. 


AFTER TWENTY-ONE YEARS 


that the conference recommend some degree of pro- 
portionate representation in the integration of state 
and local organizations with the American Bar 
Association. This was passed and the conference 
then went on record as approving in principle the 
Plan Four proposed by the Coordination Com- 
mittee. Mr. Charles M. Hay of St. Louis recom- 
mended a broader base for the selection of the General 
Council and his motion was likewise approved for 
consideration. 

Under the procedure approved by the Associa- 
tion on recommendation of the Executive Com- 
mittee, the action of the conference where these 
matters were discussed was advisory only and 
not binding on the Association. The mandate given 
to the Coordination Committee, the Executive Com- 
mittee and the General Council is to develop the sug- 
gestions made from all sources, into a plan which 
will tie together the national, state and local bar 
associations, and in doing this to provide for a 
body of delegates which will represent as nearly as 
may be the lawyers in each of the several states. 
There will be ample time between now and the next 
annual meeting to receive the views and sugges- 
tions of the State and local Associations, as well as 
the interested membership, and then to formulate 
and discuss the necessary amendments to the Con- 
stitution and by-laws. It is planned to hold a mid- 
winter session of the Executive Committee, the 
Vice Presidents and the General Council, for further 
discussion. This is likely to be followed by a 
spring meeting of delegates from every active bar 
association, which will bring the matter to the stage 
of definite action. In the meanwhile there will be 
discussion and consultation with leaders of the bar, 
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At Session Devoted to Better Organization of 
the Bar 
ruling of 


by the 


the Executive 


Association 


4 1 
Under a special 


( Note: 
Committee approve motions 


re merely advisory and not 





passed at this meeting we 
binding on the Association. ) 
Resolved that the Special Committee on Co- 
ordination, in conjunction with the 
mittee of this Association and the General Council. 
be to prepare such the 
Constitution and By-Laws of this Association as will 
connection between the 
American and the several State and As 
said Committee take the propet 
mendments prepared for con 
its next Annual 
Meeting.” Introduced by Harry P. Lawther of Texas. 
That the General Council and the Ex 
be requested to evolve a plan which 


“Be it 


Executive Com 


amendments to 


instructed 


provide for an rganic 


local Bar 
sociations, and that 


steps to have such 


sideration of this Association at 

“RESOLVED, 
ecutive Committee 
will provide for the selection of the General Council 
of this body by the most representative group of law 
yers within the various states of the Union.” Intri 
duced by Charles M. Hay of Missouri 


“RESOLVED, That it be the sense of this meeting 
that in addition to the four plans set out in the re- 
port of the Special Committee on Coordination of 
the Bar, a fifth plan as follows should be carefully 
considered : 

PLAN FIVE 
“Decentralization of the power of the American 


lodged in the Executive Com- 
and a further democratiza- 
the Association to the end 


Association now 
the 


machinery of 


Bar 
mittee and Council, 
tion ot the 


that the 


yoice in 


individual member may have a more direct 


the selection of officers and the determina- 
questions of important policy. 


tion of 


ates nomination of the 


“This plan contemp! 


As- 
sociation’s officers by a representative body and their 
a ballot taken by mail in which each 


Association shall have one vote. 


election by 
member of the 

“Tt also contemplates the use of some sort of a 
of the Association on 
it policy.” (This resolution was 


referendum of all members 


questions of importar 


also passed by the Conference of Bar Association 
Delegates.) Introduced by Monte Appel of Minne- 
sota. 

“RESOLVED, That this Conference recommend some 
degree of proportionate representation in the in- 
tegration of state and local organizations in this 


Association.” Introduced by John Kirkland Clark of 





ciple Plan Number Four, prop 
Committee on Coordination Int 


M. Cormack of California 


“RESOLVED, That at the meeting « 
be held during the ensuing year to ¢ 
for coordination of the bar, th 


other persons and organizations, be 


“1. Chairmen of all Sections 
Bat \ssociation. 
“2. All delegates to the (¢ 


sociation Delegates, 


“3. Representatives of the Juni 
together with similar organizations 


Assoc lat 


and ors 


within the American Bat 


tional legal associations 
Introduced by George 


am ® 


character 
Washington 


RESOLUTIONS PASSED AT LOS ANGELES IN REFERENCE 
TO COORDINATION PLAN 


By the Conference of Bar Association 


Delegates 
Che esolutions of its | 
Reorgan 


“1. Continuance of 


1] 
toliowing 1 


ization were approved: 
the Com: 


cooperation with the Special Cor 
American Bar Association on Coo 
Bar 

2. Continuance of the Nationa 

“2 Tk ° } 

od. Che development or improve 


As AK 


upon 


service to the members of the 


associations which shall unite 
of coordination. 

“4. The favoring by this Conferen 
ciple of closer and more representat 
by 
velopment of the American Bar As 


the bar associations of 


as to bring about such organiz: 


a way 
“5. The calling of a national c 
fect plans for the better organizatior 
i under the 
Bar Association 


leaders! 


sion nationally, 


of the American 
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t { aracté 
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By the General Council 


“Moved, seconded and carried that 
struct its committee appointed to 
Coordination to 


Committee on 


amendment to the Constitution of the 
provide for the election of membet 
Council by mail ballots in the sever 
failure of the 
the annu 


to 


vacancies caused by 
thirty 


failure of 


days in advance of 





the elected member 
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New York. meeting, be filled in accordance wit e present 
“RESOLVED, That this Conference approve in prin- visions of the Constitution.” 
and the opinion of associations and of individuals trol of the lawyers of the whol tr with machinery 
will be sought. which makes it responsive to_ th es, alert to their 
: : ; . needs as a profession, and entitled the iews with 
As President Ransom said in his acceptance an authoritative voice, because the of organiza- 
speech: tion provides the means whereby t awyers may make 
“This American Bar Association belongs to the prac- known what they desire their Associat to d 
ticing lawyers of this country, and can and will be made 
whatever the lawyers of this country wish it to be Plan Four 
“At the present time, I believe that they want a better TI . nati . — i a ee 
and more representative bar organization throughout the ie Coordination C ommittee s Plan Four, which 
the assemblage commended for consideration, pro- 


organization that is under the democratic con 


country, an 
























hich 











the federalization of the American Bat 
and the creation of a house of delegates 


the governing and policy-determining body. It 
yuld lertake thorough going coordination. The 
slat body, consisting of representatives from 

y vhether it be called the General Coun- 

or t use of Delegates, would be chosen dem- 
One tentative proposal suggests that 

each state, where there is an integrated bar or 
re the state bar association has in its member 

25 per cent of the lawyers of the state, 

he stat issociation have the power to name the 
lelegates from that state, and otherwise that they 
e cho by ballot of the American Bar Associa- 


ers in the state 


The House of Delegates would be given legis- 


ve and policy-determining powers. The assembly 
embers present at the annual meeting would be 
nd would provide a forum for discussion 

ersial subjects of nationwide interest. 

\ ortant and interesting feature of the 
provide for direct connection between 

e H e ot Delegates and the member associa 
perhaps, referenda and mail ballots 
é necessa to ascertain professional 
important topics in which the public or 

light be interested. It could readily 
( ed with the service plan (Plan Three), 


o suggested by the Coordination Committee for 
leration, which has as its object the building 
1 larger and more inclusive membership for the 


\merican Bar Association by furnishing those types 
service such as, for example, periodical opinion 
ligests and legal news letters, which would be of 
lue t lawyers in the practice of their profession. 

t has been indicated that the American Bar 


should develop and adopt its own plan, 


uited to its own conditions and needs, rather than 
ol 
i 


to try to follow or adapt any other plan. It may 
be noted, however, that the American Medical 
\ssociation operates successfully on the House of 
Delegates plan. Its delegates are elected by the 
state associations, except the one representative 

m each of the sixteen sections and from the Med- 
cal Department of the Army, Navy and Public 
Healt! rvice of the United States. Its numbers are 
limited to 175, with a new reapportionment every 
three year It has full legislative powers over the 
affairs of the Association, except that all actions 






pertaining to the expenditure of money are subject 
to veto by the Board of Trustees. The nine trustees, 
the ex-presidents of the Association and the mem- 
bers of the several councils are ex-officio members 
of the House of Delegates, but without the right to 
vote. This assemblv also elects the general officers. 
When the reorganization of the American Medical 

iation took place in 1901, there were some 


and many county associations not organized 
is made a part of the program to organize these 





nd to cast upon the state association 
the full duty of organizing the counties in their 
states This organization work was enthusiasti 
cally done, and in very short order the federacy was 
mple te the State associations being built on the 
count rganizations and controlled by dulv elected 
delegates from them and the national organization 
being ¢ ed by the delegates from the state asso- 
ciations 


Problems to Solve 
here are puzzling problems in connection with 
t an organization where there 
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is such a wide difference in the character and com 
position of state bar associations and this is recog 
nized. The Coordination Committee puts these ques 
tions in reference to Plan Four: 

(1) Would the machinery of such a plan be 
complicated and difficult and costly of administra- 
tion? Would such a machinery function with rea 
sonable efficiency on a permanent basis? Do law- 
yers, as individualists, really want,, and would they 
cooperate in and operate such a plan? 

(2) What would be the effects of plan four 
upon the annual meetings of the Association? 
W ould it turn the control and policies of the Ameri- 
can Bar Association over to men who think only 
in terms of states or localities, and have never paid 
much attention to the American Bar Association? 

(3) Would the officers and members of the 
other associations enter heartily and harmoniously 
into the work of the American Bar Association? 

(4) Can coordination be made really and com 
pletely effective, without such a delegate plan? 

They must be answered by the bar. It should 
be clearly understood that there is as yet no definite 
decision to adopt the House of Delegates plan, 
although it received the favorable consideration of 
the conference at Los Angeles. It will be con- 
sidered, along with other possibilities; and every 
association and individual lawyer who is interested is 
urged to communicate his views on the subject to the 
Coordination Committee. In any event there is much 
encouragement to be had from the Los Angeles meeting 
and from the feeling so evident there that it is because 
of inadequate and unrepresentative machinery that 
the influence of the bar is not making itself felt as 
it should. 

At last it can be said confidently that the 
lawyers of America are definitely on their road to 
a better and more representative organization. The 
future was eloquently painted for us by Senator 
Elihu Root, when he spoke before the Association 
in 1930, and said: 

“TI have great faith in the value and the future of the 
American Bar Association. I think that to weld together 
all the separate bars of our several states into one body 
of common understandings and common sympathy and 
common purposes, inspired by the spirit of public service, 
is essential to the perpetuation of the American system of 
justice, and to enable the administration of the law to keep 
pace with the rapid changes of life in our country.” 

The way before us is not unmarked with uncer- 
tainty or free from problems and practical difficul- 
ties not yet solved, but we are at last definitely 
embarked on a great program for the closer unifi- 
cation of our profession. Coordination has come of 
age. 

WILL SHAFROTH, 
Director of National Bar Program. 


Signed Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of the 
bar on matters of importance, and as the widest range of 
opinion is necessary in order that different aspects of such 
matters may be presented, the editors of this Journal assume 
no responsibility for the opinions in signed articles, except to 
the extent of expressing the view by the fact of publication, 


that the subject treated is one which merits attention 








Such Agreements Are Generally Distinguishable from Treaties, Not Onl 


LEGAL ASPECTS OF THE TRADE AGREEMENTS 
ACT OF 1934—I 


1 


ly in Form but in 


the Manner in Which They Are Concluded—But They Are Not an Anomaly in Our 
International Relations or in Our Municipal Law—Right of Congress to Dele 


gate Authority to the President to Enter into These 


am 
rrovi 


Agreements 


sions of Act Would Seem to Meet Supreme Court’s Views as to 
Permissible Delegation, etc.* 


By GREEN H. HACKWorTH 


Legal Advisor, D 


HAVE been asked to discuss the legal aspects of 

the Trade Agreements Act of 1934. This Act, 

which was approved June 12, 1934, amends the 
Tariff Act of 1930, by adding at the end of Title III 
a new section—Section 350, by which the President 
is authorized to enter into agreements with foreign 
countries having for their purpose the improvement of 
our foreign trade. Specifically, the Act states as its 
purpose the expanding of 


4 
3h 


“. . . foreign markets for the products of the United 
States by regulating the admission of foreign goods into 
the United States in accordance wtih the characteristics and 
needs of various branches of American production so that 
foreign markets will be made available to those branches of 
American production which require and are capable of develop- 
ing such outlets by affording corresponding market oppor- 
tunities for foreign products in the United States é 


and it authorizes the President 


“ , . whenever he finds as a fact that any existing duties 
or other import restrictions of the United States or any foreign 
country are unduly burdening and restricting the foreign trade 
of the United States and that the purpose above declared will 
be promoted by the means hereinafter specified . from time 
to time— 

“(1) To enter into foreign trade agreements with foreign 
governments or instrumentalities thereof; and 

“(2) To proclaim such modifications of existing duties and 
other import restrictions, or such additional import restric 
tions, or such continuance, and for such minimum periods, of 
existing customs or excise treatment of any article covered by 
foreign trade agreements, as are required or appropriate to 

, 


carry out any foreign trade sreement that the President has 


entered into hereunder.” 
It limits the authority 
ing that 


( f the Pre sident by provid 


“.~. . No proclamation shall be made increasing or decreas- 

ing by more than 50 per centum any existing rate of duty or 

transferring any article between the dutiable and free lists 
(48 Stat. 943-944.) 

It will be seen that the Act authorizes the Presi 
dent (1) to enter into agreements with foreign coun- 
tries modifying existing duties and import restrictions 
that may be burdening and restricting the foreign trade 
of the United States, and (2) to proclaim such modi- 
fications of these duties and restrictions as are required 
or appropriate to carry out such agreements. In other 





*Address delivered before the Section of International and 
Comparative Law at Los Angeles on July 16. Another address 


before the Section, with the same title but with a somewhat 
different treatment of the subject, by Hon. William S. Cul- 
bertson, formerly Vice-Chairman of the Tariff Commission 
and American 
next issue. 


Ambassador to Chile, will be printed in the 
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epartment of State 


words, the proclamation by the President gives effect 
to the agreement. 

{t would not be possil 
time available to us, all the legal aspects of the Act. 
Accordingly, I purpose to limit myself to two or three 

; 


of its most interesting legal phases 
I 

The question at once arises regarding the nature 
of such agreements, that is, whether they are treaties 
in the sense in which that term is used in the Consti- 
tution (Article II, Section 2), or whether they con- 
stitute some other form of international agreement 
recognizable under our system of government. The 
agreements here in question are generally distinguish- 
able from treaties, not only in form but also in the 


, 
Ne ft 1iscuss, 1n 


manner in which they are brought into existence. This 
does not mean, however, that they are an anomaly in 
our international relations, or in our municipal law. 
The President has from the beginning of the Gov- 
ernment entered into various forms of agreements with 
foreign countries which, while they fall short of treaties 
rescribed constitutional 


in that they do not follow the 
es by and with the 


| 
methods for the conclusion of treat 
advice and consent of the Senate, are nevertheless valid 
and binding. The authority of the President in such 
cases has its genesis largely in the theory that the con- 





t1 


duct of the foreign relations is in its nature essentially 
an executive function. Agreements thus concluded are 


commonly referred to as executive agreements. They 
have sometimes taken the form of exchanges of notes, 
and at other times that of more formal documents 
denominated “agreements” or “protocols.” Such agree- 
ments sometimes attract little public attention, and at 


other times provoke considerable public interest and 
legal discussion, particularly when they affect matters 
of vital concern, such as the tariff imports. 

Without undertaking to di 
of executive agreements concluded from time to time, 
it will be sufficient, in order to show that the foreign 
trade agreements under the Act of 1934 are not 
anomalous in character and that they have abundant 


e variety 


scuss the larg 








precedent in our history, to refer to certain classes of 
agreements heretofore entered into by the Executive. 
Since 1928, for example, no less than seventy-eight 
executive agreements have been concluded with foreign 


governments. These agreements have had to do with 
such subjects as quarantine inspection of vessels, recip 


rocal recognition of certificates of inspe if vessels 
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signed to the transportation of passengers, reciprocal 
leasure yachts from navigation dues, 


exemption of ] 
p measurement certificates, relief from double in- 
shipping profits, the admission of civil 


issuance of pilots’ licenses, customs treat- 

rtations for consular offices and officers, 

St-Ia nation treatment in customs matters and 
nercial relations generally, international claims, 





1d10 icastil é Che agreements with respect 
most-favored-nation treatment in customs matters 

1 commercial relations undertake to accord, for in- 
nee r alia, most-favored-nation treatment to the 
lucts of each country in the territory of the other 

all matters “concerning importation, exportation, 
varehousing, transportation, transit, and in general all 
rts of commercial operations.” (See Agreement be- 
tween the United States and Rumania, August 20, 
1930, Executive Agreement Series No. 8). Some of 
hese various kinds of agreements were concluded under 
ithority of acts of Congress on the subject; others 
were concluded, not by specific Congressional authori- 
zation but in conformity with the policy declared in 
acts of Congress with respect to the general subject 
atter, such as tariff acts; while still others, particu- 


larly those with respect to the settlement of claims 
igainst foreign governments, were concluded independ- 


y of any legislation. 


Agreements with respect to the registration of 
le-marks have been concluded by the Executive with 
various intries under the Act of Congress of March 
3, 1881 21 Stat. 502). Postal conventions regulat- 
ng the reciprocal treatment of mail matter, money 


rders, parcel post, etc., have been concluded by the 
Postmaster General with various countries under 
1uthorization by Congress, beginning with the Act of 
February 20, 1792. (1 Stat. 232, 239.) Ten execu- 
tive agreements were concluded by the President pur- 
suant to the McKinley Tariff Act of 1890 (26 Stat. 
567, 612) d nine such agreements were entered into 
under the Dingley Tariff Act of 1897. (30 Stat. 151, 
203-204 \ very much larger number of agreements, 
along the lines of the one with Rumania previously 
referred to, providing for most-favored-nation treat- 
ment in customs and related matters have been entered 
into since the passage of the Tariff Act of 1922, not 
by direction of the Act but'in harmony with it. 
[he agreement concluded with France May 30, 
1898, under the Act of 1897, was held by the Supreme 
ourt to have a status assimilated to that of a treaty 
for the purpose of the jurisdictional Act of 1891, pro- 
viding for direct appeal from the district and circuit 
courts to the Supreme Court in certain cases, including 
involving the validity or construction of a treaty. 
{ B. Altman if 0. V. United States, 224 l ‘ 4 583). 
Che Court stated: 

* While it may be true that this commercial agree- 
ment, made 1 inder authority of the Tariff Act of 1897, Sec. 3, 
was not a treaty possessing the dignity of one requiring ratifca- 
tion by the Senate of the United States, it was an international 
ompact, negotiated between the representatives of two sovereign 
nations and made in the name and on behalf of the contracting 
countries, and dealing with important commercial relations be- 
tween the two countries, and was proclaimed by the President. 
If not technically a treaty requiring ratification, nevertheless 
it was a compact authorized by the Congress of the United 
States, neg iated and proclai imed under the authority of its 
President “We think such a compact is a treaty under the 
Circuit Court of Appeals Act, “and, where its construction is 
directly involved, as it is here, there is a right of review by 
direct appeal to this court.” (J/bid. 601.) 

The classes of agreements to which I have re- 
not exhaustive, are sufficient to show that 








ferré d, while 











the trade agreements provided for in the Act of 1934 
are not wholly dissimilar to agreements theretofore 
entered into. They are not, strictly speaking, treaties 
in the sense in which that term is generally employed ; 
they are nevertheless binding international agreements 
and have their place in our body of law. 


II 


A second phase of the Act of 1934, which has 
evoked some interest, has to do with the right of Con- 
gress to delegate to the President the authority to 
enter into the agreements. The question of the au 
thority to delegate legislative power has recently 
received widespread attention. Strangely enough, how 
ever, some of the drafters of the Constitution were 
more concerned over the possibility of “legislative 
encroachment” upon the executive and the judiciary 
than the reverse. (II Farrand, The Records of the 
Federal Convention of 1787 (1911) 73-80). When it 
was proposed that the judiciary should be associated 
with the executive in the exercise of revisionary power 
over the legislature, James Madison, who favored the 
proposed Resolution, stated that “Experience in all the 
States” had evinced “a powerful tendency in the Legis- 
lature to absorb all power into its vortex.” This, he 
said, was “the real source of danger to the American 
Constitutions,” and at the same time he pointed out 
“the necessity of giving every defensive authority to the other 
departments that was consistent with republican principles.” 
(lbid. 74.) 

Gouvernor Morris “concurred in thinking the public 
liberty in greater danger from Legislative usurpations 
than from any other source.” (J/bid. 76.) 

Although our form of government is based on the 
theory of the separation of powers, in practical experi- 
ence, as the late Chief Justice Taft stated, it is often 
impossible to avoid a “twilight zone” in the division 
of powers between the three branches of the Govern- 
ment. 

It has been repeatedly stated by the Supreme Court 
that Congress does not have authority to delegate its 
legislative power. But to determine what does, or does 
not, constitute a “delegation of legislative power,” to 
determine what is “essentially,” “strictly,” “exclu 
sively,” or “purely” legislative, becomes, in each in- 
stance, to borrow a phrase from Justice Cardozo, “the 
pivotal inquiry.” We have learned from past decisions 
that certain powers may be delegated, while other may 
not, but where the line will be drawn between the grain 
of sand and the rock of Gibraltar, as one writer has 
stated, remains for the courts to determine, an occasion 
arising. 

While the much used phrases in which the de- 
cisions are clothed tend to obscure the great variations 
in the facts involved in the decided cases, the courts 
have held: 

(1) that Congress, in order to delegate powers 
conferred upon it, must prescribe the policy and plan 
to be followed, leaving to the agency specified the 
execution of such policy and plan; 

(2) that Congress may provide that the enforce- 
ment ,of the law shall depend upon future events or 
upon the ascertainment of facts, leaving to an agency 
the determination of the happenings of the events, or 
the existence of the facts; and, 

(3) that if Congress shall lay down by legislative 
act an intelligible principle to which the person or body 

authorized to act is directed to conform, such legislative 











action is not a forbidden delegation of legislative 
power. 

By the Act of 1934 the Congress has declared it 
to be its policy to expand foreign markets for products 
of the United States by regulating the admission of 
foreign the United States in 
with the needs of American production, etc. In the 
furtherance of that policy it has authorized the Presi 
dent to enter into agreements with foreign governments 
found the certain facts, 


accordance 


, * 
oO cs if 
good into 


when he has existence of 
namely, 

(1) that existing duties or other import restric 
the Uni States or a foreign country are 
unduly burdening and restricting foreign trade, and, 

(2) that the purpose declared by Congress will 
be promoted by modifications of such duties and re 
strictions. 

It has, at the same time, 
discretion conferred upon the 
limitations. These limitations are that he cannot 
crease or decrease duties by more than 50 per cent of 
any existing rate, or transfer an article between the 
dutiable requires the President, 
before concluding an agreement, to give reasonable 
public notice of | to do so in order that 
interested persons may have an opportunity to present 
their views, and to seek information and advice from 
the United States Tariff Commission, certain specified 
Government, and such other 


tions of 


placed the exercise of the 
President within certain 
in- 


and free lists It 


his intention 


Departments of the 
sources as he may deem appropriate. 

We have here (1) a declared policy by the Con 
gress, (2) authority conferred upon the President, 
coupled with certain requirements as to the finding of 
specific limitations upon the exercise of 
, a sphere within which the President 
This latter is most important from the 
[ nstitutionality of the delegation 


facts, and (3) 
this power, 1. 
must operate 
point of view of the c 
of power 

The McKinley Tariff 
President to suspend by proclamation the free entry of 
certain articles (sugar, molasses, coffee, tea and hides), 
when satisfied that the government of 
country producing and exporting the articles im 
ducts of 


Act of 1890 empowered the 


he should be 
any 
the United States duties deemed 
lent to be reciprocally unequal and un 
reasonable. It also provided that, during such sus- 
pension, duties should be on these articles at 


certain specified rates. The President found that un 


posed on pr 
Pre Si 


by the 
levied 


reasonable and unequal duties were imposed on Amer 
ican products by Colombia, Venezuela, and Haiti, and 
countries were subjected to 
Act. In Field v. Clark, de 
cided in claimants sought to obtain a refund 
of duties theory that the authority 
given the President to suspend free importation under 
the Act was an unconstitutional delegation to the Execu 
and treaty making powers. The 
tutionality of the Act. (143 


the products from thes« 
the duties specified in the 
1892. the 
the 


lim sed, on 


tive of legislative 

Court upheld the consti 

U.S. 649, 662 
Of 


sideration of the pr 


in connection with the con 

at ns of past tariff acts are the 
provisions of 315-317 of the Fordney-Mc 
Cumber Act of September 21, 1922. (42 Stat. 858 
941, 943, 944, 945.) Section 315 provided that the 
President might by proclamation raise or lower, within 
5 below the existing 


particular 
Sections 


290 percent above ¢ 


iT 
n imported go ids for the purpose of 


a range of 
tariff, the duty « 


equalizing the cost of production of articles grown or 
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produced in the United States and like or similar ar- 
ticles the growth or product of competing foreign coun- 
tries, the action to be based upon investigations. Sec- 
tion 316 gave the President even broader power than 
did Section 315, a fact generally overlooked, in that 
it authorized him to impose additional import duties, 
not exceeding 50 or less than 10 per centum of the 


lude them 
ualize the 


value of articles, or in extreme cases, to ex 
from the United States altogether, not to eq 
cost of production, as in Section 315, but to prevent 
| unfair acts having 
r substantially 
iblishment of 


unfair methods of competition 
the effect of or a tendency to dest y ¢ 
injure an industry, or prevent the est 
such an industry, or restrain or monopolize trade in 
the United States. Finally, Secti 317 provided that 
the President should by proclamati ’ and de 

l exceeding 50 


clare new or additional rates of duty, not 
sania } 


per centum ad valorem, upon articles 


specily 


11 


olly or 1n part 


the growth or produce of any foreign country, when- 
ever he should find that such country was imposing 


charges upon the disposition in, trans- 
h country 


unreasonable 
portation through, or re-exportation from suc 
of American products, or was discriminat 


against 
American commerce in respect of customs duties, efc. 


Chis Section, like Section 316, also authorized the ex- 
clusion of articles in certain classes of cases. More- 
over, the President was empowered, whenever he con 


sidered “the public interests require’, to suspend, re- 
voke, supplement or amend any proclamation issued by 
him under the authority of the section. 


The provisions of these sections transcended in 
their delegation of power anything to be found in the 


Act of 1934, in that they not only gave the President 
authority to raise and lower duties within a range of 


50 percent, as is done in the Act of 1934, but they also 
gave him authority to impose additional duties not to 


din Cases, 


ie United 


exceed 50 per centum ad valorem and, in cert 
to exclude articles from importati 
states. 


The constitutionality of Section 315 was tested in 


1928 in the case of W. Ha Ir., and Company 
v. United States, in which it was contended that this 
was a delegation of legislative power, contrary to Ar 
ticle I, Section 8 of the Constitution. (276 U.S. 394 


The Supreme Court, however, was of a different view. 
It held, Mr. Chief Justice Taft delivering the opinion 


1 
Stating tnat 


that Section 315 was constitutional, 


The same principle that permits Congress to exer 
I | 

cise its rate making power 1n interstate mmerce y declaring 

the rule which shall prevail in the legislative fixing of rates, 


enables it to remit to a rate-making created in ac 
cordance with its provisions the 


a similar provision for the fixing of cust 


and 


nxing ft such rates, justines 


ties mpor ] 
ported 





merchandise If Congress shall lay down rislative act 
an intelligible principle to which the pers I authorized 
to fix such rates ts directed to conform, such legislative action 
is not a forbidden delegation of legislative power (bid. 409.) 


More recently, in January, 1933, . Cardozo, 
in the case of Norwegian Nitrogen Products Co. v. 


United States, in holding that the hearing which the 


Tariff Commission was required to grant under Section 
315 of the Act of 1922 was not a “judicial hearing” 
stated that: 

What is done [under this Section] by the Tariff 
Commission and the President in changing the tariff rates to 
conform to new conditions is in substance a delegation, though 
a permissible one, of the legislative process ss U. S 
294, 305.) 

Sections 336-338 of the Tar Act of 1930 con 
tain provisions substantially the same as those contained 
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n Sections 315-317 of the Act of 1922. (46 Stat. 590, 
701-706 Phe right to raise or lower duties not to 
‘eed 50 percent and to assess additional rate or rates 
fd not to exceed per centum ad valorem or 
nt’*® ¢ f ? } , ts 22 cf ~ 

ts eq ilent”’ is to be found in Section 338 of the Act 
f 1930, as is also the right to exclude articles from 
portation where it is shown that the foreign country 


s against the commerce of the United 
States 1. 705.) 

Why, one may ask, has Congress conferred upon 
he Executive the broad powers contained in the Tariff 
\cts of 1922 and 1930, and in the Trade Agreements 
\ct of 1934, instead of enacting more specific legisla- 


on the subjects with which the President was au- 


rized to exercise discretion? The answer is simple. 
Congress, as well as the courts, recognizes that it can- 
not hope to legislate in detail on every subject coming 


in its purview. To undertake to do so, as stated 
y the Supreme Court in Union Bridge Company v. 

. “would be ‘to stop the wheels of gov- 
g about confusion, if not paralysis, in 
e conduct of the public business”. (204 U. S. 364, 





rnment’ and brin 


In enacting the Act of 1934 Congress legislated 
far as was reasonably practicable. It declared 
removing restrictions on commerce and au- 
that end the lowering of duties within cer- 
t ns. Obviously, the purposes of Congress 
not be realized by lowering import duties or 


ving import restrictions on goods coming to the 
nited States unless, by so doing, we should be able to 
btain some benefit for American exports to foreign 
untries. In order to ascertain whether such benefits 
be ol 1 it is necessary to conduct meticulous 
gotiat with foreign governments, negotiations 
which have for their purpose the striking of bargains 
n particular articles,—quid pro quo arrangements, so 
speak. As a preliminary to such negotiations it is 
ecessary to make surveys of the market conditions 
ind tariff régimes in foreign countries in order to as- 
ertain the extent to which particular American prod- 
ucts needed or usable in those countries are being kept 
ut of those markets because of artificial restrictions 
hich may be removed, and to consider what products 

f those countries might be given more favorable treat- 
ent in tl U nited States in return for a greater out- 

t for American products. These discussions and in- 
estigations must necessarily be detailed, must vary 
from day to day, and must vary with the different 
countries | different products. Congress could not 
be expected to carry on bargaining discussions or to 
ertain with any degree of accuracy facts which would 
enable it to legislate with particularity with respect, 
say, to the duty to be paid on pineapples, bananas, or 
ginger 1 coming from Haiti, in return for a lower 
duty it iti on American meat, lard, raisins, prunes, 
ricots, ef (Executive Agreement Series No. 78.) 
Congress can, however, determine by legislation that 
s a matter of policy there should be variations from 
the existing tariff schedule for the purpose of opening 
foreign markets to American products. In other words, 
Congress can establish a bargaining policy with respect 
to tariff matters and, if it establishes a standard by 
hich the policy is to be effectuated, it can entrust to 
agency the carrying out of that policy. (Way- 


f v. Southard et al. (1825) 10 Wheat. 1, 43; 
theld v. Stranahan (1904) 192. u. & 470, 496 ; 
Red Oil Menufacturing Company Vv. "*% of 
1) ire of North Carolina (1912) 222 U. S. 380, 








394; Panama Refining Co. et al. v. Ryan et al. (1935) 
293 U .S. 388.) 

In the Hampton case, ante, Chief Justice Taft 
stated that the same principle which justified the Con- 
gress in remitting to a rate-making body the fixing of 
rates in interstate commerce justified the delegation of 
power to fix customs duties on imported merchandise 
under Section 315 of the Tariff Act. 

By the Hepburn Act, approved June 29, 1906 (34 
Stat. 584, 589), the Interstate Commerce Commission 
was authorized to determine and prescribe “just and 
reasonable rate or rates, charge or charges” to be col- 
lected by transportation companies. By the Transpor- 
tation Act of February 28, 1920 (41 Stat. 456, 485), 
the Commission was authorized “whenever deemed by 
it to be necessary or desirable in the public interest” 
to establish, after hearing, through rates, joint classifi- 
cations, and joint rates, fares, or charges, applicable to 
the transportation of passengers or property. It will 
be noted that the standards used in these Acts for the 
guidance of the Commission were rates deemed just 
and reasonable and rates deemed necessary or desirable 
in the public interest. The delegation of authority by 
these Acts was passed upon by the Supreme Court in 
the case of Arizona Grocery Co. v. Atchison, Topeka & 
Santa Fe Railway Co. et al. (1932, 284 U. S. 370.) 
Justice Roberts, speaking for the Court, stated: 

__ “Under the Act of 1887 the Commission was without power 
either to prescribe a given rate thereafter to be charged (/nter- 
state Commerce Comm. v. Cinciinat, N. OV. « i. &. KY. CO, 
167 U. S. 479), or to set a maximum rate for the future 
(Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Commerce 
Comm. supra, p. 196), for the reason that so to do wouid be 
to exercise a legislative function not delegated to that body 
by the statute. 

“The Hepburn Act and the Transportation Act evince an 
enlarged and different policy on the part of Congress. The 
first granted the Commission power to fix the maximum rea- 
sonable rate; the second extended its authority to the prescrip- 
tion of a named rate, or the maximum or minimum reasonable 
rate, or the maximum and minimum limits within which the 
carriers’ published rate must come. When under this mandate 
the Commission declares a specific rate to be the reasonable 
and lawful rate for the future, it speaks as the legislature, 
and its pronouncement has the force of a statute. This Court 
has repeatedly so held with respect to the fixing of specific 
rates by state commissions; and in this respect there is no 
difference between authority delegated iby state legislation and 
that conferred by Congressional action.” (J/bid., 385-386.) 

In New York Central Securities Corporation v. 
United States et al. (1932, 287 U. S. 12) the Court 
had under consideration Section 5 of the Interstate 
Commerce Act as amended by Section 407 of the 
Transportation Act of 1920 (41 Stat. 480-481) by 
which the Interstate Commerce Commission was au- 
thorized to permit the acquisition by one carrier of 
control over another carrier by lease or by the pur- 
chase of stock or otherwise, deemed by the Com- 
mission to be “in the public interest”. The Court, 
speaking through Chief Justice Hughes, held that the 
criterion, “public interest”, was adequate. It stated: 

“Appellant insists that the delegation of authority to the 
Commission is invalid because the stated criterion is uncer- 
tain. That criterion is the ‘public interest.’ It is a mistaken 
assumption that this is a mere general reference to public wel- 
fare without any standard to guide determinations . . . the 
term ‘public interest’ as thus used is not a concept without 
ascertainable criteria, but has direct relation to adequacy of 
transportation service, to its essential conditions of economy 
and efficiency, and to appropriate provision and best use of 
transportation facilities, questions to which the Interstate 
Commerce Commission has constantly addressed itself in the 
exercise of the authority conferred. So far as constitutional 
delegation of authority is concerned, the question is not essen- 

(Continued on page 578) 





T the close of the Los Angeles convention, a 
A delegation of about 125 members of the Amer- 

ican Bar Association, with members of their 
families, sailed on the SS. Malolo for Honolulu, in 
response to the cordial invitation of the Bar Asso- 
ciation of Hawaii The result was one of the most 
delightful and interesting occasions in the annals of 
the American Bar Association, and the visit has 
given great impetus to the interests of the Asso 
ciation among the the Bar in the 
Islands of the Hawaiian group. About half of the 
States were represented in the delegation. 

On arrival at Quarantine, off Waikiki Beach, 
on the morning of July 25th, the Malolo was 
boarded by President Urban Wild, Vice-president 
Roy A. Vitousek, and the members of the Execu- 
tive Committee of the Bar Association of Hawaii, 
who brought leis and the traditional Aloha greet- 
ings to all of the visitors. The ensuing days and 
nights of the visit were notable for generous hospi 
tality and for well-planned entertainment of a 
distinctive character. Many the Bar 
opened their homes for private parties, and the 
daily schedule of events enabled the visitors to 
enjoy to the utmost the famed scenery of the 
{slands and the diversions for which they are 
notable. 

In accepting the Aloha greetings, in behalf of 
the visiting members of the American Bar Asso- 
ciation, President William L. Ransom explained 
the circumstances of the visit as follows: 

“We of the Bar Association 
are honored and happy to receive the Aloha of tra 
ditional greeting from our brethren of the Bar As- 
The American Bar Associa 
tion has just concluded a notable annual meeting 
on the mainland at Los Angeles. From year to 
year the Association holds its convention in various 
parts of the country, and thereby brings to the 


members of 


members of 


\merican party 


sociation of Hawaii. 


localities the message of the organized Bar of 
the Nation. Owing to distance, the Association 


cannot practicably come to Honolulu for an annual 
meeting; but we are glad to be able, in connection 
with our Los Angeles meeting, to bring to Hawaii 
a delegation of distinguished lawyers, jurists, and 


teachers of law, upon the invitation of the Bar 
\ssociation of Hawaii 
“The American Bar Association is now made 


up of about 28,000 lawyers, intent upon making 
their organization an agency of service to the pub 
lic as well as the profession. In the General Coun 
cil of the Association, which nominates the officers 
and takes part in the shaping of policies, each State 
f population or Bar 
is on a parity 


has one vote, 
membership; and 


with New York 


Irrespective ol 
Hawaii thereby 
We have always heard fine things 
Islands, and have wel- 


the Councils of the As- 


concerning the Bar of the 
comed its participation in 
sociation. 

“We are grateful for the cordiality of the dis- 
tinctive reception accorded to us today, on arrival 
from the mainland 


The Islands, with their tradi- 
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GOVERNOR'S MANSION, WASHINGTON PLACE 


Hawaii Photo 


‘ews I 


tions and their romance, are an integral part of the 
\merica of today and the future; and we prize this 
opportunity to meet with this 
Bar, amid historic and world-famous surroundings 
that have charmed us already. We are delighted 
to be here.” 

On the Thursday afternoon of arrival, the visit- 


our colleagues of 


ing delegation attended a reception at the historic 
former palace in Washington Place, now the resi 
dence of The Governor, upon the invitation of the 
Honorable Joseph B. Poindexter, Governor of the 
Territory of Hawaii. In Governor 
Poindexter, who was in Washington, Miss Helen 
Poindexter, daughter of The Governor, and Acting 
Governor and Mrs. Arthur A. received the 
The one of delightful in- 
formality and served to acquaint the with 
the members of the Judiciary the 
Islands, as well as many of the leading citizens. 
One of the most the visit 
took place on Friday afternoon when Major Gen- 
eral Hugh A. Drum, Commanding General of the 
Hawaiian Department of the United States Army, 
Divisional Review of the Army at 


the absence of 


oreene, 


guests. occasion was 
visitors 


and Bar of 


notable events of 


conducted a 


Schofield Barracks, in honor of the visiting mem- 


bers of the American Bar Association and their 
group. This inspiring spectacle was said to be the 
first Divisional Review of a completely motorized 
Division that has taken place in the American 
\rmy. 

On Sunday, Mr. and Mrs. Urban E. Wild and 
Mr. and Mrs. Arthur G. Smith invited the visitors 
to an informal afternoon at Nahlehau, the home of 
Ex-Governor and Ex-Chief Justice W. F. Frear, 
on Tantalus Mountain. An enjoyable feature of 
this function was the rendering of many of the 


native Hawaiian songs which are rarely heard 
On Monday, the visitors were the guests of the 
Trustees of the Hawaiian Sugar Planters’ Associa 
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e Oahu Sugar Company at the Oahu 


Company’s plantation. There the processes 
¢ 1 growing cane and making sugar 

ed at all stages, as the visitors were 

gh the plantation in motors. A lunch 
erved at the residence of General Man- 

Ll Irs. Ernest Green, and Mr. Green gave 


ative talk concerning the conditions 

of the sugar industry. 
() fuesday the Bishop Museum invited the 
mbers of the American Bar Association 
roup to visit the Museum, where the 
ther cloaks, once worn by Hawaiian 
ere exhibited especially for the visitors 
e afternoon, the Honolulu Academy of 


rts a gave a reception at the Academy, with a 
Hawaiian music. In the evening a 


liscussion was held in the ballroom of 
Hawaiian Hotel. After informative talks 
of the local Bar Association on local 
ng to land, water, fisheries and similar 


( erting address was delivered by Dean 

( nd of the Harvard Law School. 
\ esday was given over to an all-day trip 
e Island of Oahu, in the course of which 


noted scenic and historic points of the 
re visited Luncheon was served at the 


ich home of Mr. R. W. Shingle at Punaluu. 


oO hursday afternoon. the Commandant of 
| rteenth Naval District, Rear-Admiral H. E 


rnell, and Mrs. Yarnell, invited the visitors to 








the Pearl Harbor Naval Station and to an At Home 
at the Commandant’s quarters, following the in 
spection of the many interesting features of the 
Naval Station. A most cordial reception was ten 
dered among beautiful surroundings. 

The social events concluded with a most en- 
joyable dinner tendered to the visiting members 
of the American Bar Association and their group 
by the members of the Bar Association of Hawaii 
and their wives, at the Oahu Country Club. Presi- 
dent Urban E. Wild of the Bar Association of 
Hawan presided, and a short address was given 
by the President of the American Bar Association. 
The distinctive Aloha address, by way of farewell 
to the visitors, was appropriately given by the 
Honorable James L. Coke, Chief Justice of the 
Judicial System of the Territory of Hawaii. 


The American Bar Association delegation 
sailed from the Islands on Saturday noon, August 
3rd. Practically the entire membership of the 


Judiciary and the Bar of Hawaii were at the ship 
and presented the visitors with leis of farewell 
The scenes at parting gave confirmation that many 
lasting friendships had been formed during the 
visit. Off majestic Diamond Head, in accordance 
with the immemorial custom, the visitors dropped 
their leis overboard, in token of their desire and 
hope to return again to the Islands. On the arrival 
of the SS. Lurline at Los Angeles and San Fran- 
cisco, the members of the American Bar Associa 
tion dispersed to their homes in the States. 


~y¥ ie 4 


i 


e Army Divisional Review. Left to Right, Acting Governor Arthur A. Greene, Mr Urban Wild, Presi 
f the Bar Association of Hawaii; Major General Hugh Drum, Commander Hawaiian Division U. S. Army ; 


rt th 


President Ransom of the American Bar Association; Major General Dore, Chief of Staff, Hawaiian Division 


Photo by Signal Corps U. S. Army 
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ASSOCIATION’S DINNER 


T is a privilege to respond on this occasion, in 
behalf of the American Bar Association and its 
visiting members. Words will fail to express 


what is in the minds and hearts of all of us, as we 
come to the close of our delightful visit to these 
Islands. On the personal side, it has all been per- 
fect, and we thank you with deepest feeling. The 
cordiality of your greetings and your generous hos- 
pitality, the variety and sustained interest of your 
well-planned entertainment, the manifest sincerity 
of the friendships we have been privileged to form 
here, will live long in our memories. We are vastly 
in your debt, beyond what we can ever tell you or 
show you. 

Beyond this, I am sure that this visit to these 
Islands is a significant event in the history of the 
American Bar Association and our country which 
the Association seeks to serve. The American Bar 
Association has been privileged to go into many 
parts of the United States for its annual meetings, 
and our members have thereby gained a wider ac- 
quaintance among our brethren of the Bar and a 
better understanding of the conditions and the 
problems which prevail. The American Bar As 
sociation has been and is a mighty force for the 
unity and solidarity of our profession and our coun 
try, even as these congenial gatherings of lawyers, 
judges, and teachers of law have tended to break 
down any tendency to provincialism or sectional 
ism. We come to clearly that, after all, the 
aims, the ideals, and the problems of our profession 
are pretty much the wherever we live and 
practice law, and that our profession is everywhere 
called upon for about the same types of service, to 
the public and to our common country. 

At this juncture, we are happy to have seen 
Hawaii at first hand, to have observed its people 
and their problems, to have joined hands with our 
brethren of the Bar, and to have fostered a closer 
unity and cooperation between the Bar of these 
Islands and the Bar of the mainland. Half of the 
States of the Union are represented in this visiting 
delegation. We shall go home with a new compre- 
hension and understanding of your conditions and 
problems, and with a feeling that you are a vital 
part of us, deserving of the best that American 
statesmanship can devise, in provision and safe 
guard for the future. During the next twelve 
months, I shall have occasion to visit the Bar As 
and I hope that I, and 
1 to be in this 
of 


see 


same, 


sociations of many States; 
everyone who has been privilege« 
party, may worthily carry the cordial message 
this Bar to your brethren in the various States. 
We came to Honolulu at the close of a notable 
annual meeting, held Los Angeles. This a 
very significant period in the history of the Amer- 
ican Bar Association in its relation to the organ- 
ized Bar of the States and localities, and we cordi 
ally invite you to take your place and fulfill your 
We would be happy indeed to have 
Islands enrolled in our 
to 


is 


in 


part in them 


all of the lawyers of these 
membership 


Di 


stances are not what they used 
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be; facilities of communication and transportation 





now make it possible for you to serve on our com- 
mittees and take part in our meetings. We most 
cordially invite you to attend the next annual meet 
ing of the Association, to be held amid historic 
New England surroundings, in Bosto1 Sep 
tember of 1936. 


S meeting, 


n il Bar P 


Two years ago, at its Grand 


the Association launched its Natio rogram, 
and enlisted the active cooperation of the State and 
local Bar Association in a common effort along 


lines of great importance to the profession and 
The response idespread and 
For the first time, the lawyers of the 


ng along common 


the public. has been w 
gratilying. 
land have been thinking and acti 
lines, in behalf of common objectives, through their 
State and local organizations but under a common 


leadership. 


Under this five-point program of the National 
Bar, we went into action for e better enforce 
ment of criminal law and the improvement of crim- 
inal procedure. We enlisted heartily in the At 
torney-General’s Crime Conference and in the per- 
manent organizations that were the result of that 
conference. In that connection, we have given full 
support to the efforts of the State and local Bar 
Associations to rid the profession of its narrow fringe 
of unworthy members, and end the protection given t 
organized crime by the few lawyers who sell their sery 
ices to the racketeer and the gangster \t the same 
time, we place emphasis on the constructive s le, the 
great amount of useful public service rendered by the 
members of our profession Under the National 
Bar Program, we are striving for the better en- 
forcement of professional ethics through disciplin- 


ary measures, the limitation of unauthorized prac- 
tice of the law that is so harmful to the younger 
law yers, the adoption of better meth 
judges and making them secure and independent 
in their tenure, and the adoption and maintenance 
of higher standards of legal education and admis- 
sion to the Bar. If you are in sympathy with these 
public objectives, we invite your and 


| 7 | 
ods Ot selecting 


W 


membership 


your cooperation. 


As soon as the American Bar Association 
launched this constructive and forward-looking pro 
gram in the public interest, two further develop- 


ments arose, which to me are of great significance 
In the first place, in nearly all of the S the 
younger lawyers, the members of the profession 
under thirty-five, began actively to organize as a 
part of the American Bar Association and to enlist 
energetically in support of its program pur- 
Heretofore there may not have been a suffi- 
cient appeal to the interest of the | 
adequate opportunity for them to take part in the 


tates, 


and 


p¢ ses. 


e younger men, or 


work of the Association and fraternize with their 
elders. In any event, as soon as the American Bar 
Association offered a program and appealed for 


of it, 
Junior 


the younger lawyers 


Bar 


concerted action in behalf 


organized the National Conference, 
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a Section of the American Bar Association, 
ith local units in many of the State Associations. 
he American Bar Association has very heartily 

welcomed, as it should, this important accession 
members, energies, enthusiasm, new margins 

r Bar activities, and willingness to work 

ince the interests of the organized Bar. The 

inger lawyers of these Islands should lose no time 
becoming a part of the National Junior Bar Con- 


he second place, the lawyers who are inter- 


ested in the vital problems of municipal and pub- 
| rallied to the standard of the American 
ir Association and formed a new Section of 
Municipal Law. This is helping to make the Asso- 
i £ 
ciation more truly representative and inclusive of 
ll elements in the profession. There are more 


in 150,000 units of municipal government in the 
nited States, each of which is represented by one 
or more lawyers on a full-time or part-time basis 


any of them by staffs of considerable size. The 
legal profession in America is not composed solely 
of lawyers representing private clients, and the 
\merican Bar Association should not be. The 
great and increasing body of lawyers who repre- 
sent and act for public boards and bodies belong 
fully in our ranks. The problem of improving local 
elf-government by American communities is one 
f the most important of our time, the alternative 
lesirable centralization of power in remote 
hureaurocracies; and the American Bar Associa- 


tion, through its new Section on Municipal Law, 
anizing to make its contribution to 


1 operlyv ore 
~ 


the improvement of municipal law and government, 
at the same time emphasizing the representative 
character of the American Bar Association. All 
attorneys for municipal, local and state units of 
government, should enroll to take their part in 
this significant development of the work of the 
organized Bar. 

Nor is this all. Along with the National Bar 
Program as an influence bringing the profession 
together, has come a widespread movement for a 
better and more representative organization of the 
Bar, with a closer relationship between the Amer- 

an Bar Association and the State and local Bar 


Associations, with a structure of organization that 


ft 


| bibl ud s 





THE JUDICIARY BUILDING 


News of Hawaii Photo 


will genuinely reflect the views and wishes of the 
practising lawyers of the whole country and be in 
a position to speak their views with an authorita- 
tive voice in the public interest. The Bar seems 
fully determined now to organize itself so as to be 
able to do its full part, in leadership and counsel, 
in the solution of the great public problems which 
impend at this hour. In the defense and mainte- 
nance of the Constitution and the American form 
of government, the organized Bar of the whole 
country must be ready to do its part. 

A few years ago, the distinguished Lord Chief 
Justice of England, Lord Hewart of Bury, wrote 
a book under the title of “The New Depotism”, in 
which he analyzed the trend towards bureaucratic 
and arbitrary government, through the absorption 
of functions by boards, commissions, and the like, 
and the substitution of administrative rules and 
fiats for the orderly processes of responsible legis- 
lation and judicial review. In a few striking sen- 
tences, he summarized his conclusions, in words 
which have message and meaning for the lawyers 
of America at this hour. As I recall it, he said: 

“Much toil and not a little blood have been 
spent in slowly bringing into being a polity under 
which the people make their laws and independent 
judges administer them. If that edifice is to be 
overthrown, by all means let the overthrow be ac- 
complished openly. Never let it be said that lib- 
erty and justice, having with so much difficulty 
been won, were suffered to be abstracted or im- 
paired in a fit of absence of mind.” 

Here is a high and patriotic function of the 
organized Bar, in the America of today and to- 
morrow. The lawyers of this land recognize freely 
and fully, I believe, the right and power of the 
people, in a deliberate way and under the safe- 
guards provided by the Constitution, to change ex- 
isting constitutional provisions in respects affecting 
social welfare, at least so long as the fundamental 
fabric of our Federal system would not thereby 
be impaired. When ascertained under proper safe- 
guards and expressed after full and reasoned con- 
sideration, the will of the people is and must be 
supreme in such matters. But it is the right and 
patriotic duty of the Bar to aid and to insist upon 
full and reasoned consideration of any proposed 
changes, to the end that their bearings, implica- 
tions and consequences may be fully understood 
of and by the people, so that liberty and justice 
are not “abstracted or impaired, in a fit of ab- 
sence of mind.” Every American lawyer, no less 
than every public official, takes in some form a 
solemn oath to support and defend the Constitu- 
tion of the United States. In an enlightened spirit 
and with full realization of “the infinite variety of 
the changed and changing conditions of our Na- 
tional life”, we should strive to make and keep the 
substance of that oath a living, fighting reality, in 
the hearts and minds of every lawyer, every public 
official, and the American people as a whole. We 
could not do this with an organized Bar that fell 
short of representing the whole profession and that 
failed to ascertain and speak its deliberate views. 

For the American people, as well as for mem- 
bers of the Bar, there may be a significant coinci- 
dence in the fact that the Supreme Court has just 
now left its historic room in the Capitol, which 
houses the legislative branch of the government, 
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and that on October seventh the great Court will 271 U. S. 153, 163; Chesapeak nited 
. , . 1 . States, 283 U. S. 35, 42.” (lbid. 24-25 
resume its deliberations in the classic new building : es 
: : & It is not believed that it may s sstully be con 


of its own, just across the way to the East. The 





he criterion prescribed the Trade Agree 





quaint old room in which for s¢ venty five years th ments Act 1934—in brief the expansion of foreign 
Court has rendered its great decisions will hear no markets for the commerce of the United States, is less 
more the voices of counsel, but will be kept un certain than the criterion prescribed the above-men 
changed, as memorial of the great part that room tioned provisions of law conferring authority upon the 
has played, in the history of American law and Interstate Commerce Commission 
American institutions. The Act of 1934 is clearly tinguishable from 
Most appropriately, the Court ended its session Section 9(c) of the National Industrial Recovery Act 
in the old room and moved to its new building of June 16, 1933 (48 Stat. 195, 200 S. Code, Title 
without ceremony and without such comment on 15, Sec. 709(c)), passed upon adversely by the Su 
the part of the press or the people. But to thi prem Court on January 7, 1935 the cases of 
minds of the students of constitutional history, aama Kefining Co. et al. v. Rya ., and Amazon 
there was recalled the memorable scene in January Petroleum Corp. et al., v. Ryan et al 293 U.S. 388 
of 1859. when the Senate of the United States left ection 9(c) merely authorized the President to “pro 
the room which soon became the quarters of the hibit the transportation in interstate ind foreign com 
Court. And in the present day. we may devoutly Merce 0! petroleum . . . produce r withdrawn 


from storage in excess of the amount permitted to be 


wish that, in all branches of the Government, there Me 
11 ' produced or withdrawn” by any state law, « without 
shall be a vigorous adherence to the stirring mes ' : rg - 
‘ further guidance from the Congres In the 


of Kentucky - 





sage ol John a el] Brecke nridgs. . 
S Te) : 11 ) ' rig é in those cases relied upon largely ‘n the recent 
the 38-vear-old Vice-President of the United States, - ] ’ P 
. 4. A. Schechter et al.. v. United Stat 
on the day the Senate gave way to the Court. sé | / | 
N pa | Sup _. wo 2. the Court. speaking through ( 
“Ne Senators he id “we ave . , 
Now, rs, uid, ve leave th tice Hughes. in discussing the power to inte 


transportation of excess oil in interstate and toreign 
commerce, stated that the question whether that trans- 


memorable Chamber, bearing with us, unimpaired, 
the Constitution we received from our forefathers 











Let us cherish it with grateful acknowledgments portation should be prohibited by law was obviously 
. dr > ower who ontrols » Ss es oft oat’: sails ' . : 
to the Divine | = snaries the destinic one of legislative policy and that no legislative policy 
empires and whose goodn: ve adore Che struc hed heen declared. It stated: 
tures reared by men yield to the corroding tooth e nay ie “a het + 
F : - ‘ indoubtedly legisiation n t t e adapted t 
ot time. Phe ‘ marble \ ill must moulder Into omplex conditions involving a host of ieta vit \A h the 
ruin; but the principles of constitutional liberty, national legislature cannot deal directly. 1 Constitution has 
ruarded by wisdom and virtue, unlike material ele never been regarded as denying to the ( ess the ne 
- , ‘ | resources of flexibility and practicality, wl will en: 
ments, do not decay. Let us devoutly hope that , ot | dilints dea Gaetan dine mgr 
: . > periorm its tun 0 aving at 1 Pp c t Csta 
another Senate, in another age, shall bear to a new standards while leaving to selected instrumentalities the 1 
and larger chamber this Constitution vigorous f subordinate rules within prescribed limits and the deter 
: . 1 ; ion of facts to h > ric s declared | tl ‘ 
and inviolate, and that the last generation of pos tion of facts % which the policy as declared fatur 
; | 4 ; is to apply Without capacity to give authorizations of that 
terity shall witness the deliberations of the repre itt we should have the anomaly of a i ' ain’ aalae 
sentatives of American States, still united, pros in many circumstances calling for its exert vould be but 
perous and free.” 1 futility. . ” (lbid. 421.) 
1 h vart f : vo ‘ » 
In closing, may I say that, during these few Che Court further stated 
davs, we have come to love these islands and their “ . As to the transportation of oil production in ex 
state permissio he Congress has declared 1 ol 
people. We see here an advanced post of Amet a ne eee rd. | are 
, A tablished no standard, has laid dow ! I ihere 1s 
ican institutions and traditions, a sentinel and safe no requirement, no definition of circumstances and conditior 
guard of our security and our ideals n which the transportation is to be allowed or prohibited 
l x0 
We leave with your music in our ears and on ' ; 
[lo summarize, in the Trade Agreements Act of 


our lips, the 1 
being, your fine sense of values a new contribution ‘7% 7 
all of foreign trade; it has delegated to the Pre 
duties ; he is to act within certain limit 





auty of your scenery a part of oul : . . 
1934 Congress has declared a policy with respect to out 


nt certain 





to our lives. I could not venture to voice 


tions prescribed 





the emotions that have pounded our senses, in the 





ly » Concress. This delevati eis oa a 

presence of all we have seen and heard and felt. In y the Congre This delegation of ithorit) r 

] } } 7 ++ 

anxious davs and nights which mav sometimes _ lieved to be less broad than that conterred by the Tariff 
' = ‘ . ’ “te ¥ Ooo9 O2 P ha nterctate ommer 

come to you and to us, e shall see verv clearly, \cts of 1922 and 1930 and by the Int ate Commerce 
oe 1 . id Tr spor iO “tS t 5 lw s hazard 

in mind’s eve. the panorama of the Hawatlian scene: nd Transportation Acts. W hile alway hazard 
ind we shall at all times know that this part of our 0US to prophesy as to what the Supreme Court may di 

country is in gallant hands, under the leadership "der a given state of facts and circumstances, it would 

of men and women long devoted to the spirit of "ot be an extravagant indulgence to « nclude, on the 
\merica and the finest aspirations of a free people basis of the decisions discussed above, that the cor 


stitutionality of the Act would be maintained 1f a cas¢ 


calling for decision on that point should come before 
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A TRIBUTE TO THE LATE JUDGE ERSKINE M. ROSS 





By H. W. O'MELVENY 


Vember of the Los Angeles Bar* 


MAYO ROSS died in the City of 


E | \ngel 10, 1928. Clause 
114 f 


admitted to probate in this 
Pelt . 
aS tollow 


December 


s on 
i] 


Wl1il, 


Lit I give, devise and bequest out of my 

t to the American Bar Association the 

of $100,000.00 to be by it safely invested. The 
ual income of which to be offered and paid as a 

( e best discussion of a subject to be by 
iggested for discussion at its preceding annual 
While the name, the reputation and the char- 

( Judge Ross are well known upon the Pa- 
Coast, it may well be, considering the vast 

ze ur country, you know him by name 
ne So it has been considered that upon this 
cond ( ny of the awarding of the prize pro- 
ded for, happening as it does in this city where 
dge ] lived for sixty years, it is fitting to 
tell you here something of the man and his work. 
Jud Erskine Mayo Ross was born at Bel-pré, 


Culpeper County, Virginia, June 30, 1845. His 

cest his father’s side were English and on 
n¢ S side were Scotch 

Ju Ross’ early days were spent with his 

rel Bel-pré (Beautiful Meadow). The first 

chool he attended was one established by a few 

e¢ ig] bors for the benefit of their children. When 

bout vears old he went to a military school at 


Culpeper Court House, where he continued until 
the summer of 1860, when he entered the Virginia 
Military Institute 
\t outbreak of the war, the corps of cadets 
the V. M. I. was ordered to Camp Lee at Rich- 
mond hich they reached the night of the day 
Virginia seceded. The corps was the first to ar- 
e there 1 the cadets were forthwith assigned to 
e dut lrilling the raw recruits of the Confed- 
erate A He was too young to be mustered 
iy, but he acted as a Lieutenant in 
inds and was several minor battles 
the ( ederate side In 1863 his father in- 
sted e should return to the Institute, which 
e ¢ 864 the Confederates were in such 
traits e corps was again ordered out, and 
sa ok part in the Battle of New Market, 
stair 1 loss of fifty-five killed and wounded 
of a total number of one hundred and ninety. 
At t close of the war he returned to the 
{1 oraduate 1865, at the age of 
ent irs 
I 868 he came Los Angeles, to engage in 
the study of the law in the office of his uncle, 
Came E. Tho prominent lawyer then prac- 
ticit s city 
In 1869, a year after he arrived here, Judge 
Ri 1itted to practice in the District Court 
ind ente 1 into partnership with his uncle, Cap- 
Thom, under the firm name of Thom & Ross. 
se delivered Tulv 17, at the Annual Meeting of 
\ B \ * Angeles 


He was admitted to the State Bar in 1875, by the 
then Supreme Court. Four years thereafter he was 
elected Justice of the Supreme Court. 

I well remember the circumstances 
ing his nomination. As it was a state office, the 
nominations were made by State Conventions, 
composed of delegates from all counties in the 
state. At the time the judgeship of the District 
Court was occupied by Judge Yangcio Sepulveda. 
Judge Sepulveda was a member of the Sepulveda 
family, one of the best known and highest stand- 
ing of what we called the native Californians. It 
was to the credit of Judge Sepulveda that he was 
the first and only one of the Spanish-California 
aristocracy to hold any judicial position whatso- 
ever. He had the perfectly justifiable ambition to 
be elected to the Supreme Bench. He was a candi- 
date at the State Convention held in 1879, as was 
Judge Ross. Both were Democrats, and at that 
time California was overwhelmingly Democratic. 
\ nomination was equivalent to an election. Judge 
Sepulveda had a brother-in-law, Mr. Tom Mott. 
Mr. Mott had no superior in the state as a political 
manager. It seemed as if Judge Ross had not a 
chance in the world, but he won the nomination 
and was elected in the fall of 1879. 

It is a significant fact, to which I wish to call 
your attention, that five years after he had been 
admitted to practice by the Supreme Court he had 
gained a seat on the bench of that Court. It was 
but giving expression to the general voice of the 
people that he was the man for the place; and this 
followed him through life. 

The election in 1879 adopted the new Consti- 
tution of this state. Under it the Supreme Court 
was reconstituted. It was necessary for the first 
judges elected under it to draw lots for their terms. 
Judge Ross drew a short term, expiring in 1882. 
He was then (1882) elected without opposition for 
the full term of twelve years, or up to 1894. 

Sut in 1886, after he had served but four years 
of his new term, he resigned, to enter upon the 
practice of the law. His resignation took effect 
October 1, 1886. He entered into partnership with 
the Hon. Stephen M. White, subsequently United 
States Senator from California. But the partner- 
ship terminated in two months, by reason of the 
fact that President Cleveland appointed Judge 
Ross as the first Judge of the United States Dis- 
trict Court for the Southern District of California. 
Congress had just passed a law creating a District 
Court for Southern California. It was designated 
as the Southern District to distinguish it from the 
District Court at San Francisco, known as the 
Northern District, and Judge Ross became the first 
judge of the newly created Southern District. The 
appointment came to him without solicitation or 
request. He held the position of District Judge for 
the Southern District from 1886 to 1895, was then 
appointed Judge of the United States Circuit Court 
and for the Ninth District for the next six 


surround- 


in 
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years, or up to December 31, 1911, when he was 
appointed Judge of the United States Circuit Court 
of Appeals—which position he held until his re- 
tirement in because of his health. He died 
in December, 1928, so that for forty-eight consecu- 
tive years of his life he held a judicial position. 

The bare narration of the biographical events 
of his life forms the canvas upon which the portrait 
of the man can be sketched. From them you get 
no real picture of the man nor his eminence as 
a judge. 


10? 
LYL/ 


The most noticeable feature of his appearance 
as a man was his military carriage. His alma 
mater was the Virginia Military Institute, the 
West Point of the South. His four-year course 


there was interrupted, but not ended bv the Civil 
War. As a cadet he in actual contact with 
war itself, first, when the Cadet Corps was ordered 
to Camp Lee, where the cadets were employed in 
breaking in the raw recruits, but tragically 
when the cadet corps was ordered out, to become 
a part of the Confederate Army and fought the 
Battle of New M ng a loss of one-fourth 
of the corps. 


came 
more 


irket, sufferi 


This early stamped on him the 
manner and carriz of a soldier. Throughout his 
life (even under painful physical suffering) on his 
feet he not with the stiffness of a ram- 
rod, but with the poise of a self-confident human 
being. On the bench he sat erect; on his feet he 
walked with unfaltering erect bearing, indicating 
unerring courage. That Judge was a Vir- 
ginian meant that he courteous, chivalrous— 
high-minded and a gentleman. This habitual cour- 
tesy was never better manifested than in his treat 
ment of the bar, in his intercourse with the pro- 
fession, and his courtesy was never more marked 
than in atment of the younger members of 
the bar, or strangers No one appeared 
him, no matter how young or insignificant, but 
that Judge Ross seemed to go out of his way to 
make them feel at ease. The most timid were en- 
couraged by his courtesy and the boldest were 
awed by his dignity when on the bench. 

From time to time he would accept invitations 
from his most intimate friends to meet a small 
circle of friends at a dinner or some other social 
function. Then it was that all austerity was cast 
aside. He became full of vivacity, 
fond of telling personal incidents of his own life, 
or listening to the others. He had a keen sense of 

] 


experience 








was erect, 


Ross 


was 


his tre 


before 


one of the m, 


humor. Humorous incidents he would listen to 
with rapt attention, and his laughter was hearty 
and infectious. 


He had one foible, which was amusing to his 
friends, and in no marked degree harmful to him- 
self. He probably invested in more local mining 
schemes than anyone in the country. Any old pros 
pector looking out for a grub 
Judge Ross th: 


1 1 1 


to incalculable riches; and 


stake could convince 
had a 


vould receive financia 


miner) sure lead 
7 


aid. Judge Ross was always on the point of be 
coming wealthy, by reason of his ownership in 
some of these claims Time, failures or losses 
never worried him and never deterred him, nor 
affected his belief that this time his venture was 


going to be successful 
Turning now from personal matters to 
Ige, there is one outstanding con 


these 


his career as a ju 


clusion to be drawn from his life, to which I 
to call your attention. 

Most judges on the Supreme ( 
ticularly on the Federal Bench, ol 
pointments or election late in lif 


after years of practice at the bat r 
in political life. Take the case 
Taft. First he was a superior court 
then Solicitor General for the Unit 
Federal Judge on the Ohio Circuit 
of the Philippine Commission 
eral; next President of the Unit 





ultimately Chief Justice of the Supreme 


Now take the facts of Judge Ross’ li Grad 
uate of V. M. I. 1865, when he was 20 years of age 
came to California in 1868, 23 years of age; ad- 
mitted to local bar in 1869 and to state bar in 1875, 


30 years of age. Four years of practice in a 
practically rural community when he 
in 1879 to the Supreme Court. After six years on 


that bench he goes to the United States District 





Court. then to the Circuit Court and ther » the 
United States Circuit Court of Appeals. which posi 
tion he filled until his retirement in 1927 

You can deduce therefrom that, after four 
years of practice in a small com ty, he became 
an appellate judge and for a period of forty-eight 


years he was continuously on the bench. In other 
he was never anything else but a judge. It 


years of 


words, 
came to him as a young man thirty-four 


and he retained it for the next forty-eight 


age, 
years. It is the custom of most judges to surround 
themselves with the cloak of isolation, in order, 
I presume, to prevent any intimation that they 


are influenced by friendships or outside obligations 
Judge Ross in the main led this life of isolati 
He concentrated upon his judgeship and its duties 
The chief judicial virtue of his mind was 
impartiality, not mere independence of external in 
fluence, but the general absence of tendency in the 
mind itself to take a part or receive a bias. This I 
attribute to the fact that he had never been an 
advocate, his short four years at the bar was too 
short a time to develop the a ’s habit of 
taking sides. It has been said t 1e first and 
indispensable qualification of a judge is that he 
should thoroughly understand his _ profession.” 
Judge Ross fulfilled this qualification to the utmost 
degree. 

With one exception, I do not propose to com- 
ment on his opinions nor enumerate his lea 
Time will not permit. The 
the reports. In June, 1894, occurred the great rail- 
road strike of the employees of the Pacific Coast 
roads, beginning at Chicago and coming west, par- 
ticularly on the Santa Fe System. Outside of Chi- 
cago, Los Angeles was the hot spot. All railroad 


ceased, the railroad yards were con 


f 


+ 


cases. record is 


transportation 





gested with empty cars, and engines without fires 
violence, fights, conflicts with police prevailed. It 
was Los Angeles’ first experience of a big strike 
There seemed no force capal le of mastering the 
strikers. The railroad companies obtained the 


usual set of injunctions. There were the usual 
violations, and the usual proceedings on such vio- 
lations. As soon as Judge Ross could act, punish- 
ments swift and the 


strike was completely broken restored 


sure were meted out, and 
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[ am g this for this purpose—after that the 
fic Coast, and intensely so here, the 
( inity had a sense of security, as long 


ss was on the bench. It centered on 


difficult to define, but it existed to a 
We knew that there was one man who 
ageously and without fear punish 


the law. We knew we had a strong 
‘gi 


man upon whom we could rely, that not only would 
pur ment be declared, but that it would be en- 


In 1927 Judge Ross, having attained the age of 
8? veal nd suffering from the effects of an acci- 
hich had happened a good many years be- 


1 President Coolidge of his desire for 


President Coolidge’s reply was in line 
ense of reliance that I have spoken of 

I e from that letter as follows: 
al now approaching the end of the half- 
entur ce you were called to the Federal bench. 
During that 1 period your performance of many 
ind difficult duties has been marked by an ability, 
uras nd determination which have repeatedly 

t ghest testimonies. 

has been your fortune to confront on dif- 
ere! sions conditions which required in the 
cl f your duties, the highest qualities of 
ear sdom, moderation and great firmness. 


IMPRESSIONS OF THE 


Adm 
rl 
Rul 


es of Practice and Procedure Solely 


the 


room—Examination 


In these you have never failed, but rather have 
repeatedly demonstrated a particularly exalted 
character and thoroughgoing realization of the 
place which the judiciary must occupy under our 
present system of government. 

“I wish you to know of my regret that your 
service is to be terminated and of my confidence 
that your record will long stand as a memorial to 
a just and fearless and able judge.” 

His bequest to the American Bar Association 
testifies to his love and affection for the profession 
he so greatly honored, and was wise in its con- 
ception, for no one can tell what good results may 


come from the constant research work the con- 
tinuity of the gift makes possible. So may it be 
that on future occasions such as this you will 


keep in mind that Judge Ross was a gentleman 
of most unblemished and irreproachable character, 
both in public and private life. There never was 
a trace of slander, petty gossip, never a disre- 
spectful reference in the press; he was amiable and 
gentle in his disposition, affable and courteous in 
his department, cheerful in his temper though 
grave in aspect (when on the bench); generous 
and polite in his manner of living; sincere and 
deservedly happy in his friendships, and to the 
highest degree upright and impartial in the distrib- 
ution of justice. 


ENGLISH SYSTEM OF 


REMEDIAL LAW 


inistration of Justice in England Is Dignified, Swift, Efficient and Fair, because 
1ey Have Created an Elastic and Adequate Court Machinery, Conformed Their 


to the Necessity of Getting Swiftly at 


Truth, and Engendered a New and Wholesome Attitude of the Bar 
toward the Transaction of Legal Business—Picture of an English Court- 


of Witnesses, etc.* 





Member of the St. 


ago I had the good fortune to 
advisory capacity in the 

London. I am assum- 
cause of this opportunity that I 
have been asked to relate to-you my experience and 


in ns that I received. 

Tl eld of law may be roughly divided into 
t livisions 

I the substantive law, which creates, de- 


ines and regulates our rights and liabilities. 
remedial law, which 


ne adirective, or 
h the enforcement of our rights. 
the second ision that I shall confine 
I sing, it may be said there is quite a 


ression that in America we have a 





rican Interprofessional Institute 





By CHARLES 


W. Briccs 
Paul, Minn., Bar 


great plenitude of substantive laws; and that in the 
remedial division we have a scarcity of enforce- 
ment. I think it is pretty well conceded by lay- 
men and broadminded lawyers that, while we have 
attained great speed and efficiency in transporta- 
tion of persons and merchandise, in the matter of 
transportation of legal rights to the ultimate and 
rightful consignee, we are in many respects in the 
covered wagon period,—that period, still glorified 
by some, wherein one lawyer is not supposed to 
have anything like easy access to the other law- 
yer’s wagon. 

I took passage for London with certain im- 
pressions of “the law as she is practiced in this 
country,” and, needless to say, with keen anticipa- 
tion of first-hand observation of the British system. 

I made two trips to London—one in 1931 and one 
in 1932. On my first trip, I had no sooner located 
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my seat on the boat-train to London than I picked 

up the London Times, and before my 
were the arguments of counsel and a decision in a 
case before the Court of Criminal Appeals, com 
posed of the Lord Chief Justice and two other jus 
The defendant six before had mur 
dered and burned up in his own automobile a luck 
tramp, in order to collect insurance on de- 
fendant’s own life. was wholly cit 
cumstantial, but convincing. Sir Patrick Hastings, 
perhaps next to Sir John Simon the leading bar 
rister of England, was for the Counsel 
for the Crown was able, but by no means of influ 
the Justices 


ence or The analysis by 
during the progress of the argument was searching 
f the argument they con 


there eyes 


tices. veeks 
less 
The ey lence 
defense. 
prestige 
but fair. At the cl of the 
ferred and then each said: “We can 


find no and the appeal is dis 
missed.” 


ose 
nure 


one mil 


eround to reverse, 


My first impression of the majesty of British 
law was deepened hen four days later the de 
fendant was hanged by the neck until he was dead 

On my second trip I picked up the Law Times 
reporter and read the decision of Rex v. Kylsant, in 


The argument fot 
Simon, the leader 


the Court of Criminal Appeals 
the defense was made by Sir John 


of the English Bar, now Foreign Secretary. Lord 
Kylsant had been convicted on a charge of fraudu 
lent sale of securities. TI peer, as President of 


ymoted a sale of bonds. In the 
stated that the com 


certain but 


a Company, had pr 
prospectus he had caused to be 
pany had 


paid dividends for years, 


omitted to state that they were not made out of 
current earnings. The dividends, as a matter ot 


fact, had been paid out of surplus. The Court of 
Criminal Appeals sustained the Trial Court in hold 
ing that this was a fraud upon the investor in that 
had, by implication, been caused nat 
urally to believe that the dividends referred to were 
paid out « turnkey of a British 
prison had behind a proud mem 
ber of the peerage. | you what 
probably would have the result of a trial on 
\merica, in view of 
sale of securities 


defendant 


f earnin 
leave to 
such a record in recent 
trials 
has been charged 

I would not say that the courts of Great 
ain are inexorable. That is a strong term 
not say that they are infallible. That cannot be 
said of any institution Sut without 
disposition to exaggerate, and with the desire not 
I trust I am on safe ground in ven 
turing my personal impressions of the workings of 


some 


wherein corruption in the 


Brit 


I will 


human any 


to be dogmatic, 


these courts. 


The administration of justice in England is 
characterized by dignity, swiftness, efficiency, and 
fairness, in my humble opinion, to a considerably 
higher degree than characterizes the administra 
tion of justice in America. In making this state 


ment I am not comparing British results in this 


field with the results obtained in any particular 
American jurisdiction. I am comparing Great Brit 
with an American And I might say 


ain averag< 


that in many American jurisdictions serious and 
conscientious efforts have been and are being made 
to improve practice and procedure, and all of us 
may hope that before many more decades out 


remedial system will subordinate technique to con 


1 + 


sideration of the merits 
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I have said that the administration of justice 





in England is dignified, swift, efficient and fai 
Now, what is the reason for this? 
Englishmen have done three things 
First,—created an elastic and adequate court 


machinery. 


Second,—conformed their rules « ractice and 
procedure solely to the plain business and neces 
sity of swiftly getting at the truth, and deciding 
accordingly. 

Third,—engendered a new and wholesome atti 


tude of the Bar toward the transaction of legal 
business. 

They have revamped their whole remedial sys 
tem to the end that their courts exist for the ac 
complishment of justice to those vho must seek 


their aid, and not in any sense to afford a jousting 


ground where the lawyers may play a game with 
the judge as an umpire on the rul His Honor 
to call off-side plays and incomplete passes A 


client is not a foot-ball to be lost in a battle of legal 
wits 

Less than one hundred years ago the adminis 
tration of justice in England was just as intricate, 
as confusing, as inefficient and as defea 
tice as is that administration in many « 
ican jurisdictions today. This was du 
istence of numerous courts 
tions, 


with overl 
outworn and technical rules 
practice, and to a disposition on the 
lawyers to take advantage of all the 
tempts at reform were opposed by a 
majority of the Bench and Bar. But 
public, long thwarted in its earnest desire to 
justice speedily done, entered upon a 
It took fifty years of arduous labor on 





campaign 


the part of educated laymen, the press, and the 
forward-looking members of Parliament and _ the 
Bar finally to wipe the slate clean and rewrite the 


Charles Dickens made 
to this 


the pa 


remedial law of England. 
unforgettable contributions 


movement 
These efforts culminated in f 


ssage of the 


Judicature Act of 1873. Other acts were subse 
quently passed. Finally, as late as 1925, all of 
these acts were compiled into what now known 
as the Consolidation Act of that year 

The Judicature Acts created a court 4 
chinery, calculated to expedite and better the ad 


ministration of justice. 

I will now tell you something of the Courts of 
England as are now 1 

The great court of 
Kngland is known as the 
that are the County Courts, which have jurisdiction 
of cases involving 100 pounds or I Chere are 
58 County Judges serving in England and Wales 
They are appointed from the barristers for life by 


1 
they constitute 

. , 
general if liction n 


Supreme Court Below 


the Lord Chancellor, and receive salaries 500 
pounds a year 

The Supreme Court consists of his Majesty’s 
high Court of Justice and his Majesty’s Court of 
\ppeal. The High Court of Justice is a trial court 
of general jurisdiction, and consists of three divi 


sions: Chancery, King’s Bench, and Probate, Di 
and Admiralty. 

The ( hancery 
Chancellor of 
puisne judges; 

The King’s Bench Division, of 


yvorce 


Division consist f the Lord 
: : 


England, who is Pre 
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( ngland, who is President, and seven 
ges ; 
| ite, Di ce and Admiralty Division, 
t | two puisne judges. 
| lord Chancellor, or in his absence the 
( Justice, is President of the High Court 


constituted of ex- 


es and five linary judges. An appeal 
only three judges 
I x-officio judges are the Lord Chancellor, 
( ( Justice , the Master of the Rolls, and 
t of the Probate Division, ex-Lord 
and, under certain circumstances, 
\ppeal in ordinary of the House of Lords 
( ficio judges. Ex-judges may sit upon 
( t of Appeal only at the request of the Lord 
judges of the High Court must sit 
the Court of Appeal when requested by the 
( ‘ ir 
( cellor is President of the Court 
Appe He is the only judge in England who 
tenure, and whose appointment is 
( to politics. He changes with the gov- 
s appointed by the King. 
A] the other judges of the Supreme Court 
e appointed for life from the leading barristers 


ng [The Lord Chancellor advises the 


c pointment except that of the Lord 
hief Justice As to his appointment, the Prime 
7 ne judge of the High Court must have 
er , rrister for ten years, and he receives a 
ilar 5.000 pounds a year 
\ lina Lot Justice of Appeal must 
er | practised as a barrister for fifteen years, 
a judge of the High Court. He re- 
ves 5,000 pounds a year 
I ter of the Rolls, who in the absence 
| Chancellor President. of the Court 
Ap] receives 6,000 pounds a year. 
Che Lord Chief Justice receives the sum of 
S,UU00 | inds a vear, and the Lord Chancellor such 
( im th the amount payable to him 
Sp of Lords, is sufficient to make 10,000 
nds eat 
Roughly, any judge who has served fifteen 
he Bench is usually granted, by letters 
e! Majesty the King, a pension of ap- 
yximately 50% of his salary. The King may also 
judge in the same amount at any time 
here he becomes disabled by infirmities. 
I s to me that in the manner of selection 
1 t of the judges lie two outstanding rea 
the successful and speedy handling of 
( ess. In England an able, independent 
( liciary is practically assured. 


Chancery Division, in general, handles 


t s, such as foreclosures, accountings, re- 
é nd injunctions, specific performance of 
tracts, etc., probate administration matters, such 
he nstruction of wills, and claims and ac- 
unt It also handles bankruptcy matters 
’s Bench Division is the law court, and 
t 1 suits for damages, etc., 
siness 
l Probate, Divorce, and Admiralty Division 
he sort of business that is indicated by 
é In ite matters, however, it is 


limited to probating 
tion. 


wills and granting administra- 
These divisions are created, not for jurisdic- 
tional purposes, but only for convenience in the 
transaction of Law and equity forums 
Any division can handle any kind of 
business by assignment, and a judge of one division 
can be assigned to the work of any other division. 
By and large, cases are assigned to the division 
which, because of its experience, is best qualified 
to handle the same. However, business is shifted 
so that the judges are all busy with important 
matters. 

It is an interesting fact that to the Appellate 
Court is granted all the jurisdiction of the High 
Court. This means that all appeals are tried 
de novo, on the record. In every case the Court of 
Appeal examines matters of both fact and law, and 
renders the judgment that should be rendered 
therein, unless a new trial is unavoidable. 

The lawyers of England are divided into two 
the solicitors and the barristers. 

The solicitors are admitted to practice as such 
by their own law society. They canot try 
except in the County Court. They are advisors 
and the business getters. They are learned in the 
law, but because of lack of temperament for advo- 
cacy, lack of the power of presentation, or some 
other reason, business or otherwise, never become 
barristers. One person cannot be a solicitor and 
a barrister at the same time. 

The barristers are the trial lawyers of England. 
They are trained as such. Every barrister is called 
to the Bar by the Council of Legal Education of 
the four Inns of Court—the Inner Temple, the 
Middle Temple, Lincoln’s Inn and Gray’s Inn. Be- 
fore being called to the Bar the student must es- 
tablish a rather fictitious residence in one of the 
Inns, that is, he must eat at least 24 meals a year 
at the Inn for three years. He studies under tutors 
and is articled to a barrister who supervises his 
work. Many of the candidates are at the time at- 
tending some University. A candidate is called to 
the Bar after an examination by the legal commit- 
tee, but a great deal of attention is paid to his back- 
ground and general character. The barrister’s life 
is the life of an advocate before the courts. He 
does no other business except some drafting of 
documents. He cannot form a partnership. A 
leading barrister has his chambers in one of the 
Inns of Court, and there he sits in an atmosphere 
of legal learning until some solicitor briefs him in 
a case for trial. 

The distinguished barristers are all K. C.’s, or 
King’s Counsellors. They are given this distinc- 
tion by the Lord Chancellor. A King’s Counsel 
cannot take a case against the King except by 
special leave, but now leave is a matter of course. 
Becoming a K. C. is called “taking the silk.” This 
expression comes from the fact that a K. C. has 
an extra silk flap on the back of his gown. This 
flap contains a vestigial pocket where, it is sup- 
anciently the fee was deposited without 
counsel’s knowledge. A K. C. absolutely severs 
himself from all legal business except the trial of 
He no longer can draw pleadings or draft 
any papers such as contracts or wills for solicitors. 
All of this latter work must be left to the junior 


business. 
are merged. 


classes: 


cases 


posed, 


cases. 
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counsel. A barrister cannot be directly employed 
by a client except in criminal cases. 

Of course, solicitors and barristers specialize in 
certain fields, even more than American lawyers 
do. When I went to England I first consulted a 
solicitor, and, having an insurance case, I selected 
one who was a specialist in insurance law. He it 
was who drew all of the pleadings, took whatever 
depositions had to be taken, marshalled all of the 
documentary evidence, and prepared statements 
of the testimony. On the pleadings he consulted 
a junior counsel. On my second trip, the trial being 
close at hand, the solicitor chose a K. C. of the 
Middle Temple, best qualified to present the case. 

The Supreme Court is given rule-making 
power. The procedure and practice is regulated 
entirely by rules of court promulgated by the Rules 
Committee, consisting of the Lord Chancellor, the 
Lord Chief Justice, the President of the Probate 
Division, four other judges, and four practising 
lawyers chosen by the Lord Chancellor. The rules 
are laid before each House of Parliament, and may 
be annulled by order in the Privy Council upon an 
address presented to his Majesty by either House. 
So satisfactory, however, have been the rules, that 
not one of them has been nullified since 1873. The 
rules provide a system that is simple, flexible, and 
amply sufficient for the full protection of all liti- 
gants. 

I think I should take you over some of the 
steps in the prosecution of a case, and explain to 
you what the functions of the various people are 
who are concerned with it. 

The solicitor writ under the seal of 
the court, requiring the defendant to appear in 
eight days. If the action is on a debt or a liqui 
dated demand, such as on a note, bill of lading, or 
other contract in commercial use, the 
specially endorses it. The endorsement clearly sets 


issues a 


solicitor 


forth that the action is for a debt or liquidated 
demand. 
At the end of the eight days, on the return 


day of the writ, the solicitors for plaintiff and de- 
fendant, or their clerks, will appear 
Master. 

The Masters who function in the High Court 
of Justice constitute very important cogs in the 
3ritish court machinery. Without them certainly 
the courts could not so speedily and so efficiently 
dispatch business. Nine of these Masters are at- 
tached to the Chancery Division, and six to the 
King’s Bench Division, in London. They are ap- 
pointed for life by the Lord Chancellor, advising 
with the other judges, and each receives 1.500 
pounds yearly. They are really the representatives 
of the judges whom they serve. Their orders may 
be reviewed by the proper judge in Chambers. 
Their function is to take care of all of the prelim- 
inary stages in the trial of a lawsuit, including as- 
sistance in the framing of issues, so that by the 
time the actual trial commences, the case is boiled 
down to the essentials. The Masters relieve the 
judges of a mass of routine and laborious details: 
the judges devote their abilities to important work 

If the writ has been specially endorsed, and the 
defendant cannot convince the Master that he has 
a defense, the Master orders judgment immedi- 
ately. 

If the writ has not been specially endorsed, 
and there is no default, then the solicitor takes out 


before a 


a summons for directions returnable in four days. 

On the return day the Master usually makes 
First, he orders pleadings, if he 
deems them necessary ; second, he o1 


several orders: 


lers disclosure 


of all documents material to t ssues; third, he 
determines how the action is to be l, whether 
by a judge and common jury, or a special jury; 
fourth, he determines where the trial shall take 
place. 

If the Master orders a disclosure of documents, 
then both sides must scrupulously comply, because 
it is not healthy for any party to a vsuit to hold 
back anything in order to hamstring his adversary. 

If either party believes that there are facts 
which will not be actually disputed, although for- 
mally in issue, he may have an order calling upon 
his adversary to admit them re the Master. 


Any unreasonable refusal to make such admission 


will load the cost of proof upon the party who re- 
fused to admit. 
If there are matters regarding which either 


other, 
inter- 
oath, 


party wishes to obtain information from the 
he may have an order allowing to put 
rogatories, which must be answered under 
under supervision by the Master. 


The aim is to get at the real controversy as 


soon as possible, and permit the claims and facts 
relied upon by the parties to be reduced to their 
lowest terms before the trial. 

All of this preliminary work before the Master 


1e solicitors and their clerks, 
a junior counsel conc 


is done by t 
ably the 
pleadings. 


advice of 


Pleadings are very brief and succinct. Brief 
forms in all the ordinary actions have been pre- 
scribed by the Rules Committee. The plaintiff files 
a simple statement of claims, and the defendant 
a defense. There may be a reply if the Master 


deems it “Notice” and not “Issue” 


pleading is the guiding principle 


necessary. 


Shortly before the case is to | ried, the so 
licitor “bundles” the pleadings and the documents 
disclosed, the written statements of all the wit- 
nesses, and his own outline of fact and law; and 
then, in the language of the English lawyer, 
“briefs” counsel,—that is, he submits this material 


to the senior counsel, who proceeds with the 
preparation for trial. 





It is a curious custom that the counsel who 
is to try the case rarely sees his own client, or any 
of the witnesses. He examines these people in 
court, upon their written statements. A trial in an 
English court has an air of spontaneity about it 
that rarely pervades an American trial. The coun- 


sel in our case met the client at the door of the 
courtroom, where he 
Thereafter he paid no attention to the clier 
cept in the interrogation. 

Counsel of 
solicitor, as the occasion 
renders his “advice on 
interviews leading expert witnesses 
of the profession is thought to be good in that a 
barrister who comes into a case at its fina 
is more apt to view the case in its proper light and 
see the salient points in their proy than 
is one who has wrestled wit! e details.—in 
other words, he is more apt to see the case as the 
judge will see it. Thus, it is claimed, the danger 
of staleness from over-occupation with minutiae is 


was formally 


has conferences with the 
demands. Pr 


evidence 


course 
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( Furthermore, the Englishman is frank to 
it not every good lawyer has an aptitude 


rive you some picture of an English 
the various parties engaged. On a 
tiorm in the tront of the courtroom, which 


ery lofty ceiling, is the judges’ bench. The 
ch the other people sit are terraced up, 
t to rear. In front sit the clients and the 


» in attendance. Back of them sit 
- back of the latter the senior counsel; 
of the senior counsel the junior counsel; and 
the junior counsel the various clerks of the 
and barristers interested in the case. 
re entering the courtroom the barristers 
room, and put on their robes and 
court also wears a robe 


tors 


the robing 


I} ler! ° 1 
ihe clerk of the 


t t appointed time the judge enters and 
a moment. He is clothed in a robe with 
ermine cuffs and a red collar, and in a very 
He looks like a judge; he is a judge—the 
‘ation of courtesy, keenness, of mental 
ral independence. The barristers and solici- 
to him, and he also bows. Everyone then 
s seat, and the trial begins. The first step 
to hand to the court the bundles of docu- 
evidence. They are received and accepted 
I er of course, authentication having been 
ed before the Master. 
really now picturing you a trial before a 
Cases in Eng! are usually not tried be- 
s, except certain personal injury actions 
il cases. On the Civil side, it is only in 
slander, libel, false imprisonment, ma- 
osecution, seduction or breach of promise, 
rant is entitled to a jury as a matter of 
sually counsel may have either a common 
jury if they ask for one, but most all 
1g out of contractual relations are tried 
judge without a jury. To insist upon a 
England in a contract case excites a sus- 


weakness that is at least not helpful in 
e. The English bench does not 
upon permitting juries, ignorant 
in complicated cases, 
cide according to the weight of their preju- 
the use of a jury by the people who 
1 it has been for many years on the de- 


facts, as is usual 
| 


the first step is the reception 
idence. You can at once see 

time is saved in an actual trial by not 

to deal with offers of writings in evidence 


tless ohiections thereto. 


umentary ev 


The plaintiff's counsel in a very thoroughgoing 


er, outlines his case, making a full presenta- 
f the issues and the proof that he proposes to 
upport of his own contentions. If the 
shes. he call upon counsel for the 
to make a statement at once, and he is very 
thinks that the issues can be 


ein sc 


may 


o do that if he 


her narrowed. 
The examination of witnesses is very skillful 
ugh. On direct examination probably 
the questions are leading and suggestive, 
hjection is made. In fact, one may hear 


for days and never 


The Eng- 


ination of witnesses 


single objection on any ground. 


lish barristers seem to know what is material and 
competent and do not stray far from what is proper 
lest they arouse the displeasure of the judge. 

The most important feature of English trial 
practice, in my opinion, is the dominating position 
of the judge. Here is the real explanation of Eng- 
lish success in the administration of the law. 
Whether a case is tried before a judge or before 
a judge and jury, he is at all times in complete 
control of the entire proceeding, and he sees to it 
that the trial is at all times directed to the ascer- 
tainment of the facts and the law applicable 
thereto. 

Cross-examination is very pointed, thorough 
and apparently without the so-called technique that 
prevails in American courts. Where the attention 
of lawyers is focused upon ascertaining what the 
truth is, rather than concealing it, then, of course, 
cross-examination may proceed upon broad lines. 
English counsel seem to have an uncanny way of 
dismantling a lying witness, even though seemingly 
giving the witness every opportunity in the world 
to justify himself and bolster up his statements. 
Also, every witness knows that his credibility will 
receive blistering attention at the hands of the 
judge, if necessary. Foxy witnesses are pretty 
thoroughly subdued. 

Throughout the trial there are frequent discus- 
sions between counsel and the court as to the is- 
sues, both of fact and law. So it is not surprising 
that, when both parties rest, the court knows all 
about the case. 

English counsel as a rule, state their cases 
very well, and argue the facts and the law with 
simple directness, in a conversational tone, without 
any attempt to carry the day by emotional appeal 
or by force of eloquence. I suppose they tradi- 
tionally know that it is futile to do otherwise. Be- 
fore a judge it is useless, and before a jury no ora- 
tory could stand against the summing up of an 
English judge who has skillfully followed every 
move in the trial, and taken full notes of what has 
transpired. 

As various legal points are urged, bailiffs are 
sent out for the citations referred to. The decisions 
are then and there considered and discussed. 

Immediately upon the close of the arguments, 
the judge delivers his decision. And here is where 
one receives a lasting impression of the ability and 
independence of English judges. Their skill in 
brief and concise analysis and statement of the facts 
and law is remarkable. I do not believe that any 
English judge follows the practice of taking cases 
under advisement and worrying about them for 
months at a time. I think he considers that his 
first impressions are best. decides accordingly, and 
leaves the rest to the Court of Appeal in case the 
aggrieved party takes the case up. After all, the 
Britisher says the justice of a case is something 
about which the minds of men may differ. One 
barrister said to me: “There is really something 
wrong with any system of law which necessitates 
undue deliberation to arrive at a decision.” An 
English judge, in making a decision, never seems 
to be guarding himself against a reversal. He de- 
cides the case as he sees it, without delay. “Justice 
delayed is justice denied” he does not doubt. 

A jury trial in an English court is both an 
interesting and a refreshing performance. 
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A few minutes before the judge enters the 
courtroom the jury, usually ten men and two 
women, come in. The judge enters, and the judge, 
the jury and counsel bow to each other. The jury, 
as impanelled by the Clerk, is sworn and accepted 
as a matter of course. There is a total absence of 
the inquisitorial methods practised by lawyers 1 
America in the selection of a jury. The counse 
have a right beforehand to obtain the names of the 
jurors and exercise challenges if they wish, but it 
seems they do not exercise their privileges. | 
might relate to you an example of the time saved 

h 


8 
] 
| 


by this non-interference by counsel. | wit 
nessed a murder trial in the Old Bailey. The jury 
came in; the defendant was brought in, after which 
the judge entered; the jury was accepted and 
sworn: all of the maps and photographs to be used 
in the case were handed to the jury without objec 
tion; counsel for the Crown made his opening 
statement; and the first witness was examined, all 
in thirty-seven minutes. As an indication that the 
rights of the accused were not being disregarded, 
the judge directed a verdict of acquittal at the close 
of the government’s evidence 

The judge is at all times in control of the case; 
in fact he tries the case. He frequently examines 
witnesses. The barristers merely assist him. As 
in the trial of a case before a judge, objections to 
the omission of testimony are exceedingly rare, 
and, at all stages of the proceedings, the participa 
tion by the judge in the trial is sufficient to require 
the barristers completely to lay all the cards on the 
table face up. 


once 


There never appears to be any dis 
position on the part of counsel to conceal anything. 
Arguments to the jury are in a conversational tone, 
and devoid of any forensic display. 

“The judge’s charge t 


) the jury is such as to 
make an American lawyer th 


nk it ousts completely 
the lawyer’s function to prevent the jury from find 
ing out what the case is about.” 

The judge makes a very thorough analysis « 
the evidence and freely states his opinions and con 
clusions in regard thereto. He on the 
credibility of the witnesses and completely sweeps 
away any erroneous arguments or improper appeals 
by counsel; hence there is no for oratorial 
pyrotechnics or de-railing in a British jury trial 
There is no incentive but to deal with a case in a 
clear, matter-of-fact way. The barristers have ab 
solutely nothing to do with the instructions; no 
English barrister has the temerity to offer instruc 
tions. His primary function 


f 


comments 


use 


is to assist the judge 
in bringing out and presenting the facts of the 
case. The law of the case is entirely in the hands 
of the judge. 

One is impressed with the absence of technical 
language, and one feels that there is a simple and 
right way that is unconsciously being followed 
The courts are not used to stage a tournament be 
tween ambitious lawyers 


warring over rules of 
pleading, practice and evidence; they exist to de- 


cide cases according to the very right of the mat 
ter. “Every procedural rule operates only as a 
guide to the courts, and not as a fetish.” 

Juries in England are not permitted to retire 
for deliberation in a state of blissful ignorance as 
to what the controversy is. The practice is for the 
judge, as the one non-partisan legal authority con 


nected with the trial, thoroughly to inform the 
jurors as to what the case involves, and what they 


are to consider in arriving at a just and proper 


verdict. Of course such a free consideration of 
the case by the judge in the presence of the jury 
vould be unthinkable in most American jurisdic 
tions in the Federal courts, and even there 


except 
I do not believe a judge would be 


permitted to go 


the lengths which a British judge goes in instruct 
ing a jury. Personally, I think that a very much 
greater degree of participation in the trial by the 


Without 
more uy 


judges in this country is very desirable 
such, the result of a trial is apt to 
the skill of the attorneys in imy 
jurors, than it does upon the merits of the case 


turn 


on 


yressing muddled 


Verdicts are promptly returned. In many civil 
cases the jury does not leave the jury box The 
judge merely retires from the court-room and per 
mits the jury to deliberate a few minutes, after the 
lapse of which the jury usually reaches a verdict. 
The judge returns and thanks the jury for the 
verdict, and the trial is over. 

The Court of Appeal, as I have said before, is 
a branch of the Supreme Court. [ach case is re 
heard on the record; as far as the appellate practice 
is concerned, English rules are clearly founded on 
the proposition that an appeal should involve no 
technical difficulties whatsoever. To appeal a case 
counsel simply files with the Clerk of the Court of 
Appeal three typewritten copies of the record, to 
gether with notice of appeal. No printed records 
are required, and no written briefs are filed. Hence, 


there are no 





Bills of Exceptions nor Assignments 


of Error. 

In a short time the appeal comes on to be 
heard, at which a very thorough oral argument 
takes place, at the close of which each of the three 
judges orally gives his opinion and the appeal is 
over. 

The Court of Appeal, of course, hay ng all of 
the power of a trial court, may on such a rehear 
ing permit amendments to pleadings, reframing of 
the issues, and taking of further testimony, either 
orally or upon deposition. 

New trials can be granted only by the Court 
of Appeal on motion. They are ver\ uch dis 
couraged in England. Over there they think that 
one trial should suffice. In only about three per 
cent of the cases tried are new trials granted, and 
these, of course, for very serious reasons 

[ think you can see why new trials are rare in 
England. There is a disposition on the part of the 
judges and lawyers to see to it that a complete 
record is made of all the material facts in the case 


Nothing is kept out by reliance on technical rules 
£ | ; 


Furthermore, the Court of Appeal having full au 
thority to repair any defects in the factual and legal 
structure that has been built up by the trial court, 


there is very 
re-trial. 

All the way through an English trial there 1s 
practically no room for mistake 
there very little manoeuvering 
ambush each other from places of « 
trial in England is not permitted to 


little need for sending a c: 


surprise, and 
to 
ncealment. A 


legenerate into 


] 


1S counsel 


a game to accumulate errors, to be used in unhors 
ing an Opponent on appeal and getting a new trial 


From writ to judgment on review, the remedial 


law is never allowed to become an end in itself, 

never an impediment to the triumph of right. 
There is another matter to hich I should 

draw vour attention, and that is the assessment of 
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suit, which furnishes one 
against nuisance litigation. 
a costly proceeding for a lawyer to 
inces in advising his client to litigate. The 


English law 
reat deterrents 


DIiOVE 


st pay all of the costs, including the ex- 
| reasonable fees of the prevailing party's 
The fee and expense bill of a British 
s something formidable indeed. It in- 
erything from per diem charges to postage 
This is effectual in preventing congested 
CK he) 
u of course would be interested to know a 
nething about the appellate jurisdiction of 
ise of Lords. The House of Lords, as you 
sists of the peers of the British Empire, 
reditary and appointed. 


ppeal to the House of Lords lies from any 
or order of the Court of Appeal, or of 
ate court in Scotland, or in northern Ire- 
leave of the House or the lower court, on 
and from a decision of the Court of Crim- 


ppeals when the Attorney General decides 

lves a point of law of exceptional pub- 

est and that it is desirable that a further 

iould be brought. Appeals to the House 
al cases are not common. 

\ppeals to the House of Lords in civil cases 
illy granted where a considerable amount 
erty is involved, or where some important 

of law is involved 


ne Court 


i 
accompanied 


be heard unless there be present 
persons—the Lord Chancel- 
\ppeal in Ordinary, and such 
Parliament as have held or are holding 
cial office, that is to say, Lord Chancellors, 
\ppeal in Ordinary, members of the Judi- 
tee of the Privy Council, judges in the 
in Northern Ireland or the Court 
in Scotland. There are usually five 
Che Lords of Appeal are appointed by his 
to serve for life at six thousand pounds a 
ell qualification is either high judicial of- 
fteen years as a practicing barrister. Theo- 
, any lay peer has the right to vote on a 
question, but since 1883 none has attempted 
ise such a right. Records and briefs in case 


to the House of Lords must be printed. 


rument takes place in the House of Lords 


trliament Building. The judges, contrary 


lition, do not sit on the wool sack which is 
one end of the house. Theoretically they 
fact they sit in easy chairs and argue 

ly with counsel and with each other. 


y an English K. C., I heard 
argued before and by the House of Lords. 
ued more between themselves 

insel did with them. It is a Court of pro- 
which is vigorously applied, regard- 


by 
e judges arg 
| 


arning 


here the chips may fall. 

Privy Council is another appellate court 
nt origin—the old curia regis of Norman 
Then it consisted of the King’s Chancellor, 


justiciar, the treasurer, the steward, the 
in, the marshal, the two Archbishops, 
other persons the King might appoint. 


ies were to advise the King in regard to 
ive, judicial and financial matters, and 
rcise of the royal power. In due time the 


parliamentary government grew up 


which operated to subtract from the Privy Council 
the exercise of very important functions 

Today the true Privy Council is the cabinet, 
but the name is still applied to a large number of 
eminent men whose membership and position are 
titular only. All cabinet members are ex-officio 
members of the Privy Council, are the Lord 
Chancellor, the Lords of Appeal in Ordinary of the 
House of Lords, the President of the Probate Divi 
sion, the Archbishops of Canterbury and York, and 
the Bishop of London. All the Premiers of self 
governing colonies are members, and certain judges 
of Dominion courts. The office for the life 
the king, and six months thereafter, but the new 
sovereign usually reappoints. 

We are really concerned here with the judicial 
committee, consisting of all Privy Counsellors who 
are holding or who have held high judicial office. 
There may be at least five members of the commit 
Seven members 


as 


is of 


tee who are judges in the colonies. 
of the committee usually sit on an appeal. 

This committee hears appeals from India, the 
Channel Islands, the Isle of Man, and from all the 
colonies, the ecclesiastical courts, and the Vice Ad 
miralty courts abroad. Appeals are granted as a 
matter of grace. If the petition is granted, the 
record is sent up from the lower court, and counsel 


wend their way across the ocean to Downing 
Street, where the Privy Council sits. The argu- 
ment is very informal, and usually quite long. Full 


consideration is given; the judges ask very pointed 
; decision is usually rendered at the close 
of the argument. The length of time consumed 
would be incompatible with the very large number 
of appealed cases pending in American courts. | 
started in to sit through an argument in the Privy 
Council concerning a taxation matter affecting 
Australia. An Australian judge was sitting. | 
found I did not have the time. Of course, the de- 
cision of the Privy Council is final. There are no 
appeals from Privy Council to the House of Lords, 
or vice versa. 

Within recent years it has been suggested that 
the appellate jurisdiction residing in the House of 
Lords and the Privy Council be consolidated and 
thus constitute one final court of appeal for the 
Empire, but I do not expect this to be done. 

If I were to summarize briefly some of the 
outstanding features of the successful English 
judicature, I should certainly call attention to: 
1. Rule making power in the judges. 2. The sim- 
plicity of the pleadings. 3. The simplicity of ap- 
peals. 4. Narrowing of the issues under the guid- 
ance of the Masters. 5. Life tenure of the judges, 
who are paid high salaries. 6. Control of a trial 
by the judge in all its phases. 7. Calling to the 
Bar only those who by learning and general fit- 
ness are capable of being honorable and successful 


questions ; 


advocates. 

Condensing all this, I should say the English 
3ench and Bar are now imbued with the idea that 
every man is entitled to have his case heard on the 
merits, on nothing more, on nothing less. These 
worthy gentlemen of the wig and gown take a case 
at what it is on the facts; they lose no sleep over 
what it ought to be. 

I never think of the courts of England but with 
emotions of profound respect. 
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SOME PARADOXES CONSIDERED 

At the recent meeting in Los Angeles 
a member rose to call attention to the head- 
lines in a morning newspaper which, he said, 
“give the general public the impression that 
nearly all lawyers are crooked and that the 
primary purpose of the Association in fore- 
gathering once a year is to make a super- 
human effort to rid the public of the afflic- 
tion of a lot of rascals in the legal profes- 
sion.” 

The “story” which stirred the ire of this 
member was of course one referring to the 
effort which the Association is making to rid 
the profession of its relatively few undesir 
able members. This effort was naturally 
regarded as news and, after the manner of 
newspaper writers, it was no doubt empha- 
sized, to the exclusion of the numerous other 
worthwhile, but less sensational, things 
which the Association is doing. The casual 
reader of that particular issue might very 
well get the impression that the Association 
existed for the purpose set forth by the in- 
dignant member. 

So we have the curious paradox that the 
more open and genuine are the efforts of an 
organization to get rid of an undesirable 
few, the more persuaded some people are 
likely to be that the number of undesirables 
is very large indeed. The more boldly it at- 
tacks one problem which has certain pub- 
licity elements which appeal to the news- 
papers, the greater the chance that many 
people will be led to consider that problem 


as the main one, and to overlook the other 
numerous and vastly important questions to 
which it is devoting itself with no less en- 
ergy at the same time. In brief, the better 
an organization tries to make itself, the 
worse many people are likely to think it is. 

But this is merely one of the perils of 
publicity, and in the long run it will be found 
not half as bad as might be imagined. There 
will be other issues and other articles about 
other activities, as they come to the front 
and gain the attention of the public and the 
publishers. Thus in time a more reasonable 
proportion between the various undertak 
ings of the organization should be estab 
lished in those minds in which it happens to 
be lacking at the present time. The diff 
culty raised by newspaper over-emphasis 
will thus correct itself. All that is needed 
is to keep on doing worthwhile things and 
leave the result to time. 

However, there is certainly a slight ele- 
ment of injustice in this paradox and some 
misguided persons have suggested that, 
merely from the standpoint of public rela- 
tions, which are so largely influenced by news 
paper publicity, it would possibly be better for 
the Bar Associations to cease their activities 
against these undesirable elements; for it is 
this process of professional asepsis and the 
investigations and reports and prosecutions 
which furnish the material for much the 
larger part of the undesirable and unjust pub 
licity which the profession is receiving today. 

Such a suggestion, however, could not 
be entertained for several reasons. In the 
first place, important as is the problem of 
public relations to the profession, it is not 
the most important one which confronts it. 
If the movement to get rid of unworthy 
members of the Bar had no better motive 
than to remove a ground of public criticism, 
it would not get very far and it would hardly 
deserve respect. The main duty of the pro 
fession is to be true to itself, its traditions 
and its ideals, no matter whether the public 
approves of it or not. It trusts and believes, 
not without reason, that by discharging its 
duty to the best of its ability, it will improve 
its public relations, but in any event, it “can 
no other.” 

This duty of the Bar to look to its own 
house and to discharge its own obligations 
without regard to other considerations than 
personal and professional duty is well put in 
a radio address delivered at Los Angeles on 
July 19 by Mr. Charles P. Megan, President 
of the Illinois Bar Association. “Our own 


house-cleaning work,” he said, “costs us 
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thousands of dollars and uncounted 
hours of most valuable time. We do not ask 
to be reimbursed for this. We do not ask 
for thanks or praise. It is our work and we 
will keep on doing it as well as we can.” 
[In this connection, while lamenting the 
apparently necessary lack of a just sense of 
portion in news articles dealing with the 
more sensational portion of the activities of 
the Association, it is a pleasure to note a 
broader comprehension of the situation by 
responsible editorial writers. A recent edi- 
torial in the Saturday Evening Post, entitled 
“Goals of the Legal Profession,” furnishes a 
ood illustration of the broader view. “There 
ynething decidedly heartening,” the edi- 
torial says, “in the way in which some of our 
Bar Associations are persisting in their efforts 
to run the black sheep in their profession out 
of business by vigorously pressed disbarment 
They have lately won some 
victories in their nation-wide house- 
© campaign, and there can be no doubt 


many 


s 


IS S&S 


proceedings. 


nh! 
notable 


aning 
hat they have public opinion squarely behind 
them.” It continues with the statement that 
“the American Bar Association has 
other useful undertakings to its credit,” and 
proceeds to enumerate several of them at some 
length. It is editorials of this sort, which 
) steadily and whole, that help to 
give the public a better understanding of the 
Bar as it is. 
\nother paradox is set forth in Mr. 
’s address, above referred to, and this 
1at, while the general public is tradition- 
ally very critical of lawyers, and even a part 
is willing to say they.are untrustworthy, this 
same general public unhesitatingly trusts 
the members of the profession to an aston- 
ishing extent. “Everyone of you,” he said, 
‘can think of a hundred examples. Lawyers 
are found at the head of all civic movements 
I do not speak of public office—voters’ 
civic services, reform associations, 
hospitals, universities, school 
They serve, of course without com- 
n, thus carrying on the tradition of 
the Bar for public service, and they put into 
the work all of their ability, thought, ex- 
perience, giving lavishly of their time, not 
afraid to face powerful opposition from any 
If the public did not trust lawyers, 
would all these things I have mentioned be 
going on in your community?” 
So, when looked at closely, this last 
paradox turns out to be no paradox at all. 
The familiar reflex criticism of the lawyers 
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has come down as a popular habit, but when 
the public acts it does so according to what 
it really thinks—and that is, that the Bar 
is trustworthy. 


DEATH OF LORD TOMLIN 

Announcement was made at the Los 
Angeles meeting of the death of Lord 
Tomlin, Lord of Appeal in Ordinary, Eng- 
land, one of the honorary members of 
the American Bar Association. The an- 
nouncement brought a sense of personal loss 
to the many members of the Association who 
had the privilege of meeting him on his two 
visits to America, as the guest of the Amer- 
ican Bar Association. 

Those who attended the Fifty-third 
Annual Meeting at Chicago, at which the 
guests from England, France, Scotland, the 
Irish Free State and Canada were welcomed 
and entertained, will recall the delightful 
address which Lord Tomlin delivered at the 
Annual Banquet. On his second visit, to the 
Milwaukee Meeting, he was accompanied by 
Lady Tomlin. He delivered one of the main 
addresses there, on the subject, “Case Law.” 

A man of charming personality, Lord 
Tomlin quickly gained the friendship of 
those with whom he came in contact. His 
distinguished career at the English Bench 
and Bar cannot be dwelt on here. His 
friends and acquaintances on this side today 
mourn not only the passing of an able lawyer 
and judge but also of one of the great pro- 
moters and upholders of the traditional 
friendship of the lawyers in England and 
America. 


CONGRESS ENLARGES FEDERAL 
JUDICIARY 

At the recent session Congress afforded a meas- 
ure of relief to the Federal Judiciary by approving 
two bills. The first creates two additional judges of 
the District Court for the Southern District of Cali- 
fornia and makes one temporary judgeship in that 
district permanent, creates one additional judge of 
the Ninth Circuit Court of Appeals, and one addi- 
tional judge for the Eastern District of Virginia. 
The second measure makes permanent the following 
temporary judgeships created in 1922 and 1925: 
District of Massachusetts, 2; Southern District of 
New York, 2; and one each in the following dis- 
tricts: eastern New York, western Pennsylvania, 
eastern Michigan, eastern Missouri, western Mis- 
souri, northern Ohio, southern California, Minne- 
sota, northern Texas, and Arizona. 








United States Denied Injunction Restraining Arizona from Interference with Construc 


tion of Parker Dam, on Ground That Construction Has Not Been Specifical 
ized by Congress and Has Not Received Requisite Presidential Approval 
Power of State to Limit Jurisdiction of Its 
Practice on Appeal in Case in Which Verdict Was Taken Subject to 
i Proof Necessary to Establish Such Repudiation 
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Total Breach 


ror 


Maritime Law Governs Case of Employee Injured on 


Vessel by Swinging Hoist, although He Was Thrown on Land by Force 


of 


By EpGar 
Reclamation Projects and Navigation Improve- 
ments—Necessity for Consent of Congress 
and Direct Approval by President 


The construction of Parker Dam was not authorized 
by consent of Congress as a structure in a navigable stream, 
as required by the Act of March 3, 1899, nor was it author- 
ized as an irrigation project by direct order of the Presi- 
dent as required by the Act of June 25, 1910, and the United 
States is not entitled to an injunction restraining the State 
of Arizona from interference with the construction of the 
dam. 

Umted States Arizona, 79 Adv. ¢ p., 681; 55 
Sup. Ct. Rep., 666 

Suit thi 


is bro 
Court, ut its 


was ught in the Supreme 
jurisdiction, by the United 
States against the State of Arizona, to enjoin the lat- 
ter from interference with the construction of the 
Parker Dam, in the main stream of the Colorado River. 
Arizona the construction of the dam; 
serts that it may not lawfully be built without her con 
sent and threatens the use of military force to stop it. 
After hearing on an applicati for a temporary in 
junction, and defendant’s motion to dismiss, the Court 
dircted a dismissal of the bill, in an opinion by Mr 
Justice BUTLER 
The Colorado 
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River Compact was made by 


California. Colorado, Nevada, New Mexico, Utah 
and Wyoming \rizona as not a party The 
purpose of the Compact was to make provision for 
the equitable apportionment of the waters of the 


Colorado River among the States; the develop 
ment of the Colorado River basin, the storage of 
its waters, and protection against floods The 


Compact was approved by the Boulder Canyon Project 
\ct, and, by presidential proclamation, took effect June 
25, 1929. 
The Bi 
retary of the Interior 
ty 


authorizes the Sec 
nstruct a dam at Boulder 
Canyon with a capaci ot less than 20,000,000 acre 
a main canal and appurtenant struc 
United States connect 


‘ suitable diversion dam, 


ulder Canyon Act, § 1, 
to ci 
of n 
feet capacity ‘“‘and 
tures located entirely within the 


ing the Laguna Dam, or other 


which the Secretary is hereby authorized to con 
struct if deemed necessary or advisable by him upon 
* Assisted by JAMEs | He 
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| » 
) 


low 


. TOLMAN* 


engineering or economic considerations, with the 


perial and Coachella Valleys in California 
The grounds on which the Government cl 
right to construct the dam 
various times appropriated more than 
the construction of irrigation and diversion 
the Colorado Indian Reservation ; that 
21, 1904, authorized the Secretary 
divert the waters of the Colorado and 
in the reservation which might b 
works constructed under the 
that the Boulder Canyon Act appropriated 
surveys of the Parker-Gila reclamation p 
is said to embrace the Indian Reservation and certain 
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public lands. It was also claimed that Parke m has 
been included in the comprehensive program of public 
works authorized by the National Industrial Recovery 
Act; and that, pursuant thereto, the Chief of Engi 
neers of the Army has recommended the construction 
and his recommendation has been approved the 


War. 


Reviewing these claims in order, th 


Secretary of 
ached 


d for should 


the conclusion that the injunction ( 
be denied, for the reasons that the construction of 
Parker Dam has not been specifically authorized by 


| has not received the requisite presidential 


Congress, an 


approval 


In considering the Governmen contentions 
it was first noted that the bill alleged that the 
stretch of river in question is navigable, ar that 
under the commerce clause Congress has p er to 
cause to be built. a dam across a iwable river 
in aid of navigation, though title to the bed « 
the river may be in a state. Reference was then 
made to the Act of March 3, 1899, forbidding the 
construction of a dam in any navigable ver until 
the consent of Congress shall have been obtaine 


the plan therefor approved by the Chief . = 
and the Secretary of War. 
and denying that it is limited to str 
Mr. Justice BUTLER 
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said : 
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nposed apply only to work undertaken by private 


parties But no such intention is expressed, and we are 
f opinion that none is implied. The measures adopted 
r the enforcement of the prescribed rule are in general 
terms and purport to be applicable to all. No valid reason 


et r can be suggested why they should apply to 
ate persons and not to federal and state officers. There 
nption that regulatory and disciplinary meas- 





extend to such officers. Taken at face value 
language indicates the purpose of Congress to govern 
luct ts own ofhcers and employees as well as that 
ther If still in force, § 9 unquestionably makes “‘con- 
t gress” essential to the valid authorization of the 
arker Dat There has been no express repeal of that 
t l, as will presently appear, it is not inconsistent 
hs ent legislation on which plaintiff relies. 
Consideration was then given to the contention that 
§ 25 of the Act of April 21, 1904, authorizes the con- 
structio1 \s to this the Court said: 
Plaintiff, unable to cite any statute specifically author- 
g the Secre to construct the dam, turns to § 25 of 
the Act of April 21, 1904, 33 Stat. 224. That section is a 
part of the reclamation laws which are enacted—not under 
he commerce clause, Art. 1, § 8, cl. 3, but in the exertion 
pow granted by Art. IV, § 3, cl. 2: “The Congress 
shall have Power to dispose of and make all needful Rules 
| Regulations respecting the Territory or other Property 
elonging to the United States.” ... The part of § 25 re- 
lied on follows hat in carrying out any irrigation enter- 
prise W may be undertaken under the provisions of the 
lamation Act and which may make possible and 
for connection with the reclamation of other 


lands, the reclamation of all or any portion of the irrigable 
e Yuma and Colorado River Indian reservations 


California and Arizona, the Secretary of the Interior is 
here thorized to divert the waters of the Colorado 
River and to reclaim, utilize, and dispose of any lands in 
said reservations which may be irrigable by such works in 

1 the same were a part of the public 


like manner as thougl 
} 


¢ 
t 
domair The immediat 
b 


question is whether the italicized 


. 
lause un reasonably be construed as adequate to carry 
the burden that plaintiff would have us lay upon it. The 
purpos is not to prescribe or regulate the means to be 
ployed to divert water from the Colorado but to extend 
the reclamation law to the Indian reservations named. It 
was merely to empower the Secretary, if the circumstances 
stated should arise, to reclaim lands in these reservations 
water to be taken from that river. The authority 

granted was no more than permission to appropriate them 


f rpose specified. No dam is shown to have been 
necessal Water is frequently taken from streams for the 


urposes of irrigation without putting dams across them. 
| pecifically to authorize a dam or even approxi- 
ate to fix location or to require use calculated to aid 





ration makes strongly ‘against the plaintiff. 

\s to the contention that § 1 of the Boulder Can 
yon Project Act is sufficient authorization, the Court 
leclared that it was insufficient, since the purpose of 


the Parker Dam is not to deliver water to the two 
valleys mentioned in that section, but to deliver water 
o the metropolitan Water District of Southern 
Califori pursuant to a contract made by the Sec 
retary of the Interior 

The Government’s contention that the construction 
of the dam received presidential approval, by its in 
clusion in the comprehensive public works program 
provided for by the National Industrial Recovery Act 


ed. In this connection, the chronological 

order of events was emphasized, as well as the fact 

hat the Reclamation Act requires approval “by direct 
rder of the President.” 

The Court denied also that the dam was being 

ilt under authority of the National Industrial Re 


[he case was argued by Assistant Attorney Gen- 
eral Blair for the United States, and by Mr. James 


R. Moore for the State of Arizona 


Constitutional Law—Full Faith and Credit — 
Power of State to Limit Jurisdiction 
of Its Courts 
Under the full faith and credit clause of the Constitu- 
tion a state may not limit the jurisdiction of its courts 
where the effect of such limitation is to prevent the enforce- 
ment of a liability, otherwise enforceable in its courts, upon 
the sole ground that the liability in question arises under 
a statute of another state. 
Broderick v. Rosner, 79 Adv. Op., 619; 55 Sup. Ct. 
Rep. 589. 
This case presented for consideration the validity 
f Section 94 (b) of the Corporation Act of New 
Jersey, first enacted in 1897, limiting the jurisdiction 
of its courts, so as to prevent them from entertain- 
ing certain actions. The provision in question reads as 
follows: 


No action or proceeding shall be maintained in any 
court of law in this state against any stockholder, officer 
or director of any domestic or foreign corporation by or on 
behalf of any creditor of such corporation to enforce any 
statutory personal liability of such stockholder, officer or 
director for or upon any debt, default or obligation of such 
corporation, whether such statutory personal liability be 
deemed penal or contractual, if such statutory personal lia- 
bility be created by or arise from the statutes or laws of 
any other state or foreign country, and no pending or fu 
ture action or proceeding to enforce such statutory personal 
liability shall be maintained in any court of this state other 
than in the nature of an equitable accounting for the pro- 
portionate benefit of all parties interested, to which such 
corporation and its legal representatives, if any, and all 
of its creditors and all of its stockholders shall be necessary 
parties 

The question as to the constitutionality of the pro- 
vision arose in a suit brought in New Jersey by the 
appellant, Superintendent of Banks of New York, to 
enforce a liability arising under the New York Bank- 
ing Law. The New York law on which the action was 
predicated makes bank stockholders liable to the bank's 
creditors to the amount of their stock therein, at par, 
in addition to the amount of stock held by them. The 
action was one of 557 brought to enforce this 
liability against residents of New Jersey, as stock 
holders of the Bank of the United States. The de- 
fendant moved to strike out the complaint on the 
ground that the New Jersey statute above quoted 
shows that the complaint alleged no cause of action 
enforceable in the New Jersey courts. 

Over the plaintiff’s claim, seasonably made, that 
the statute, if sustained as a law, would violate the 
full faith and credit clause of the Federai Constitution, 
the trial court sustained the defendant, and the Court 
of Errors and Appeals affirmed the judgment. On 
further appeal the judgment was reversed by the Su 
preme Court, in an opinion by Mr. Justice Branpets. 

The Court first considered the suggestion that 
relief in equity might be sought under the statute, and 
denied its legal significance, due to the impossibility 
of obtaining jurisdiction over the necessary parties. As 
to this Mr. Justice BrANpeEIs said: 


The conditions imposed by Section 94 (b) of the New 
Jersey statute upon the bringing of suits to enforce such 
assessments, as here applied, deny to the Superintendent 
the right to resort to the courts of the State to enforce the 
assessment of liability upon the stockholders there resident. 
The requirement that the proceeding be by bill in equity, 
instead of by an action at law, would, if standing alone, 
be no obstacle. But by withholding jurisdiction unless the 
proceeding be a suit for an equitable accounting to which 
the “corporation and its legal representatives, if any, and 
all of its creditors and all of its stockholders shall be neces- 
sary parties,” it imposes a condition which, as here applied, 
is legally impossible of fulfillment. For it is not denied 
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that according to the decisions of the New Jersey courts 
“necessary parties’ means those whose presence in a suit 
is essential as a jurisdictional prerequisite to the entry of 
judgment, so that no decree can be made respecting the 
subject matter of litigation until they are before the 
court. and that to secure jurisdiction personally over 
those who are not residents of New Jersey, or engaged 
in business there, is impossible. The corporation has 
no place of business in New Jersey; only a few of the many 
stockholders and creditors have either residence or place 
of business there. 

Moreover, even if it were legally possible to satisfy 
the statutory condition by making substituted service by 
publication upon non-resident stockholders and creditors, 

. the cost would be prohibitive. The number of the 
stockholders is 20,843; the number of depositors and other 
creditors exceeds 400,000; and the amounts assessed against 
the individual defendants are relatively small—against 
some only $50. The aggregate of sheriff's fees alone as to 
the non-resident defendants, aside from expenses of pub- 
lication and mailing, would exceed the aggregate amount 
due from the New Jersey stockholders, The suggestion, 
in the opinion of the Supreme Court, that leave might be 
granted to file a bill in equity is, therefore, without legal 
significance. 


The Court, after noting that in the absence of the 
New Jersey statute the action would have been en- 
tertained, proceeded to an examination of the state’s 
power to limit jurisdiction of its courts. Reviewing 
the effect of the full faith and credit clause in relation 
to the state’s power, Mr. Justice BRANDEIS said: 


The power of a State to determine the limits of the 
jurisdiction of its courts and the character of the contro- 
versies which shall be heard therein is subject to the limi- 
tations imposed by the Federal Constitution. . . A “State 
cannot escape its constitutional obligations (under the full 
faith and credit clause) by the simpie device of denying 
jurisdiction in such cases to courts otherwise competent. 

It is true that a State can legislate only with reference 
to its own jurisdiction, . . and that the full faith and credit 
clause does not require the enforcement of every right 
which has ripened into a judgment of another state or has 
been conferred by its statutes. But the room left for 
the play of conflicting policies is a narrow one. One State 
need not enforce the penal laws of another. A State may 
adopt such system of courts and form of remedy as it sees 
fit. It may in appropriate cases apply the doctrine of forum 
non conveniens. . . But it may not, under the guise of 
merely affecting the remedy, deny the enforcement of claims 
otherwise within the protection of the full faith and credit 
clause, when its courts have general jurisdiction of the sub- 
ject matter and the parties. For the States of the 
Union, the constitutional limitation imposed by the full 
faith and credit clause abolished, in large measure, the gen- 
eral principle of international law by which local policy is 
permitted to dominate rules of comity. 

Here the nature of the cause of action brings it within 
the scope of the full faith and credit clause. The statutory 
liability sought to be enforced is contractual in character. 
The assessment is an incident of the incorporation. Thus 
the subject matter is peculiarly within the regulatory power 
of New York, as the State of incorporation. “So much 
so,” as was said in Converse v. Hamilton, 224 U. S. 243, 
260, “that no other State pro perl y can be said to have any 
public policy thereon. And what the law of Wisconsin 
(New Jersey) may be respecting the relative rights and 
obligations of creditors and stockholders of corporations of 
its creation, and the mode and means of enforcing them, is 
apart from the question under consideration.” In respect 
to the determination of liability for an assessment, the New 
Jersey stockholders submitted themselves to the jurisdiction 
of New York. For “the act of becoming a member (of a 
corporation) is something more than a contract, it is enter- 
ing into a complex and abiding relation, and as marriage 
looks to domicil, membership looks to and must be gov- 
erned by the law of the State granting the incorporation.” 

Obviously recognition could not be accorded to a local 
policy of New Jersey, if there really were one. of enabling 
all residents of the State to escape from the performance of 
a voluntarily assumed statutory obligation, consistent with 
morality, to contribute to the payment of the depositors of 
a bank of another State of which they were stockholders. 


The Court also stated that the fact that the assess- 
ment was made under statutory direction by an admin- 


istrative officer did not preclude the application of the 
full faith and credit clause. It also declared the mere 
fact that the Superintendent’s determination of the 
assessment might be open to attack in New York, 
elsewhere, would not justify New Jersey in refusing 
to permit the suit to be brought. The precise effect of 
the Superintendent's assessments the Court found un- 
necessary to determine. 

Mr. Justice Carpozo was of the opinion that the 
judgment should be affirmed. 


The case was argued by Messrs. Carl J. Austrian 
and James D. Carpenter, for the appellant, and by 
Messrs. Walter J. Bilder and David J. Friedenberg 


for certain appellees. Mr. J. H. Harrison submitted 


the cause for still other appellees. 


Trial by Jury—Verdict Subject to Point Reserved— 
Practice on Appeal 


The right of trial by jury reserved by the Seventh 
Amendment is the right which existed under the English 
common law when the amendment was adopted. At com- 
mon law it was proper that the ruling of the court on a 
motion to dismiss or to find for the defendant might be 
reserved and a verdict taken subject to the reservation. 
Thereafter the court might enter judgment on the verdict 
or might grant either of the motions so reserved. In such 
a case on appeal, if it appears that the reserved motions or 
either of them should have been granted, the case should not 
be remanded for a new trial but should be reversed with 
directions to dismiss the case on the merits. 

Baltimore and Carolina Line, Inc., vs. 
79 Adv. Op., 944; 55 Sup. Ct. Rep., 890. 

This opinion dealt with questions of pr 
appeal in a case where the circuit court of appeals has 
reversed a federal district court on the ground that 
the evidence was insufficient to support a verdict for 
the plaintiff. The question arose out of the trial of 
an action for personal injuries. The trial was had 
before a jury in a federal court in New York. At 
the conclusion of the evidence, the defendant moved 
for a dismissal of the complaint for insufficient evi- 
dence to support a verdict for the plaintiff, and moved 
also for a directed verdict for the defendant. The 
court reserved decision on both motions, and no ob- 
jection was made to such reservation 

‘he jury returned a verdict for the plaintiff. The 
court then overruled the defendant’s motions, and en- 
tered judgment for the plaintiff. On appeal, the cir- 
cuit court of appeals held the evidence insufficient and, 
on the authority of Slocum v. New York Life In- 
surance Co., 228 U. S. 364, reversed the judgment with 
a direction for a new trial. On certiorari, the Supreme 
Court modified the judgment by directing a dismissal 
of the complaint. The opinion of the Court was de- 
livered by Mr. Justice VAN DevaAnter. In this opin- 
ion, the Court considered the force and effect of the 
Seventh Amendment and distinguished Slocum v. New 
York Life Insurance Co. 


Redman, 


actice on 


Referring to the Seventh Amendment and its pur- 
pose to prevent impairment of the right of trial by 
jury, Mr. Justice VAN DevanTeR said: 


The right of trial by jury thus preserved is the right 
which existed under the English common law when the 
Amendment was adopted. The deh ut not only pre- 
serves that right but discloses a studie pose to protect 
it from indirect impairment through possible enlargement of 
the power of reexamination existing under che common law, 
and to that end declares that “no fact tried by a jury 
shall be otherwise reexamined in any court of the United 
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Slocum case was then adverted to, and it was 
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by the trial court of its decision of the de- 
tion for a directed verdict although a state 
ere made provision for reserving questions 
ing on a request for a directed verdict. The 
lso provided there that the party requesting 
1 verdict could have the evidence made a 
» record on appeal, and further provided that 
te court should be under a duty “to enter 
ment as shall be warranted by the evidence.” 
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1 so far as its application would 
ion of the Seventh Amendment, but 
had been an infraction in that case in that 
ent rules of the common law the court of 
ide the verdict for error of law, such as 
iling respecting the sufficiency of the 
a new trial, but could not itself de- 
f and direct a judgment for the 
r this would cut off the plaintiff's unwaived 
fact determined by a jury. 
m is disclosed in the present 
rt poco reserved its ruling on the 
tions to dismiss and for a directed verdict, 
were based on the asserted insufficiency of 
rt a verdict for the plaintiff. Whether 
was sufficient or otherwise was a question of 
resolved sg the court. The verdict for the 
pending the court’s rulings on the 
nd subject to those rulings. No objection was 
the reservation or this mode of proceeding, and 
be regarded as having the tacit consent of the 
\fter the verdict was given the court considered 
pursuant to the reservation, held the evidence 
and denied the motions. 
urt of appeals held that the evidence was in- 
i = the verdict for the plaintiff; that the 
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and therefore that the judgment for the plaintiff 
reversed. Thus far we think its decision was 
question relates to the direction 
erly should be included in the judgment of 
\s to the question relating to the direction 
to the district court, the Court concluded 
should be ordered a dismissal of the com- 


he merits. In this connection the opinion 


aw there was a well established practice 
ions of law arising during trials by jury 
ts subject to the ultimate ruling on the 
id under this practice the reservation 
ity to make such ultimate disposition 
essential by the ruling under 
1, such as non-suiting the plaintiff where he 
i a verdict, entering a verdict or judgment for 
where the jury had given a verdict to the other, 
other essential adjustments. 
nentary references to the origin and basis of the 
licate that it came to be supnorted on the theory 
ve better opportunity for considered rulings, made 
1 frequent. and commanded such general 
assented to its application as 
f course. But whatever may have been its origin 
tical hasis, it undoubtedly was well established 
Amendment was adonted. and therefore 
the common-law rules to 
rt must be had in testing and measuring the 





reserved: 
th it auth 
as might be made 








m+ 


that parties litigant 


Seventh 


right of trial by jury as preserved and protected by that 
Amendment. 

This Court has distinctly recognized that a federal 
court may take a verdict subject to the opinion of the 
court on a question of law, and in one case where a verdict 
for the plaintiff was thus taken has reversed the judgment 
given on the verdict and directed a judgment for the de- 
fendant. 

Some of the States have statutes embodying the chief 
features of the common-law practice which we have de- 
scribed. The State of New York, in which the trial was 
had, has such a statute; and the trial court, in reserving 
its decision on the motions which presented the question 
of the sufficiency of the evidence, and in taking the verdict 
of the jury subject to its opinion on that question, con- 
formed to that statute and the practice under it as approved 
by the Court of Appeals of the State. 

In view of the common-law practice and the related 
state statute, we reach the conclusion that the judgment of 
reversal for the error in denying the motions should embody 
a direction for a judgment of dismissal on the merits, and 
not for a new trial. Such a judgment of dismissal will be 
the equivalent of a judgment for the defendant on a verdict 
directed in its favor. 

The case was argued by Mr. George W. Betts, Jr., 

for the petitioner and by Mr. Martin A. Schenck for 
the respondent. 


Contracts—Anticipatory Breach—Life Insurance 


Under a life insurance policy which entitles the in- 
sured to monthly payments in case of total and permanent 
disability, upon proof from time to time of the continuance 
of such disability, the insured cannot recover the present 
value of monthly payments during the insured’s life expect- 
ancy and the present value of the face amount of the policy, 
under the doctrine of anticipatory breach, where the proof 
was that the insurer had not made an unqualified refusal 
to perform its obligations, but on the contrary, had merely 
demanded proof of disability as it was entitled to do under 
the policy, and had offered to continue monthly disability 
payments on receipt of the requisite proof. 

Mobley v. New York Life Insurance Co., 
Op., 936; 55 Sup. Ct. Rep., 876. 

This opinion dealt with a question as to whether 
the respondent insurance company had repudiated its 
obligations under two contracts of insurance, so as to 
entitle the petitioner to recover the present value of 
monthly payments during his life expectance and the 
present worth of the face value of the policies, under 
the doctrine of anticipatory breach. 

After trial in a federal court, judgments were en- 
tered for the defendant on directed verdicts. On ap- 
peal, the circuit court of appeals affirmed. Reviewing 
the case on certiorari, the Supreme Court affirmed the 
rulings, in an opinion by Mr. Justice BuTLER. 

The question involved was presented in two actions 
brought on two policies of insurance, one for $5,000 
face amount, and the other for $2,000. The actions 
were consolidated for trial. The plaintiff prayed judg- 
ment for $33,980 in one action, and $11,600 in the 
other, based on demands for $70 per month during the 
claimed expectation of life plus the face amounts of 
the policies, all reduced to present value. Payment 
of disability benefits was not sought, nor damages for 
failure to pay installments when due. The actions 
were predicated on the theory that the defendant had 
repudiated its obligations under the policies. 

In disposing of the case, Mr. Justice BuTLER 
reviewed the facts, from which it was concluded that 
there had been no repudiation by the insurer of its 
obligations under the policies. Describing the pertinent 
provisions of the policies, the Court said: 


79 Ad 


Each was issued in consideration of specified premiums 
payable semi-annually in advance during the life of the 











insured. They provide: That whenever the insured is so 
disabled by bodily injury or disease that he is wholly pre 
vented from performing any work, following any occupation 
or engaging in any business for remuneration and the com 
pany receives proof that this disability will continue for 
life or that it has existed for the three months next preced 
ing the proof, the company will pay monthly ten dollars per 
thousand of face value and waive premiums; that, before 
making any income payment or waiving any premium, the 
company may demand proof of continuance of total dis 
ability (but not oftener than once a year after disability 
has continued for two full years) and that, upon failure 
to furnish such proof, no further payments will be mad 
nor premiums waived 


It appeared that the plaintiff, on December 13, 
1930, suffered an acute attack of appendicitis, for 
which he submitted to surgical treatment. On March 
30, 1931, not having recovered, the plaintiff claimed 
monthly benefits for permanent and total disability. 
The insurer allowed the benefits and waived premiums 
from January 13, 1931, until March 1, 1933. During 
this period the insurer concluded several times that the 
plaintiff was not continuously and totally disabled, and 
on each occasion notified the plaintiff that no further 
payments would be made and no further premiums 
waived. But in each instance, on the plaintiff’s insist 
ence, the company changed its ruling, and paid benefits 
and waived premiums. 

On March 1, 1933, the company advised the plain- 
tiff that no further payments would be made, and that 
the premiums due on and after February 7 were pay- 
able according to the terms of the contracts. The 
plaintiff then made demand for the payment in full of 
the policies. After further correspondence the com 
pany advised the insured that it was willing to give 
further consideration to the claims of disability. A 
medical examination was made July 24. Next day 
the first of the two actions was brought. July 28, the 
company received the report of the medical examina 
tion. The report stated that the plaintiff had been 
prevented by the disability from engaging in any oc 
cupation, and that he would be permanently prevented 
from strenuous occupation \ supplemental report 
stated that the plaintiff was able to do some work, but 
not hard work. 

The insurer thereupon concluded that permanent 
and total disability continued, within the meaning of 
the policies, and tendered checks to cover payments to 
and including July 13, 1933. Premiums were waived 
also. The plaintiff rejected the offers, claiming the 
present value of the policies and disability payments for 
the period of life expectation 

In view of these facts the Court concluded that 
there had been no repudiation of the policies by the 
insurer, and that it was unnecessary to decide whether 
the doctrine of anticipatory breach applies to contracts 
of the class in question. As to this, Mr. Justice But 
LER said: 

The 

which we have 
to the meaning of the provi 


significance of the correspondence. the gist of 
be ascertained having regard 


sions of the policies that are 


given, 1s to 


here involved The insurer’s promise to pay monthly 
benefits was conditioned on two events: the insured’s dis 
ability as defined, and the specified proof. Its obligation 


was not an unqualified one to pay or to pay on the mere 
occurrence of disability but only after proof of that fact 
Similarly its agreement to continue payments once begun 
was conditioned persistence of insured’s disability 

f the insurer, proof of that fact by 


and, at the ele 
physical examit n, but after two years not oftener than 


upon the 





once a year. These conditions serve to define the insurer’s 
promises but impose no obligation on the insured. By pay 

ment of the premiums he acquired tl ptions and privileges 
specified He did not promise or in any manner bind 


doing anything. The pro 
of continuance 


himself to do or refrain from 


! impany may require proof 


vision that the 
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conditions the right of th 


of disability e insured ti ave 
tuture installments but imposes no igation upon him 
He was at liberty, without breach of contract, to refrain 
from making the claim or to refuse disclosure of his condi 


tion or to permit examination. 

Repudiation by one party, to be suffi 
to entitle the other to treat the contract as 
finally broken and to recover damages as upon 
must at least amount to an unqualified refu 
tion of inability, substantially to perform accor« 
terms of his obligation. Mere refusal, upon mist: 
misunderstanding as to matters of fact or ipon an error 








construction of the disability clau to pay at 
benefit when due is sufficient to cor ite a bre l ¢ 
provision, but it does not amou >a re at or 
repudiation of the policy ; 1othing te show 
that any refusal of the company to pay the 1 t d 
ability benefits was not made in good faitl Its positior 


appears at all times to have been that, if plai 
abled as defined in the policy, he was entitled to the monthl 
benefits and waiver of premiums he fact tha 
additional information and upon further consid 


gave greater weight to his claims and decided that he was 
continuously disabled as defined in the policies and s 
entitled to the specified payments goes to show adherence 
to, rather than repudiation of, the contracts The com 


were ll! 


pany’s efforts to have the policies kept in force 
he evidence 


consistent with purpose to renounce then 
gives no support to the claim that it disregard intended 
to break its promises. We conclude that by the 
lower courts—rightly declining to follow the decision of 
the Circuit Court of Appeals for the Sixth Circuit in 








Federal Life Ins. Co. v. Rascoe {12 Fed 1) 293 ]1—the 
company did not repudiate the policies. In view of that 
fact, we need not and therefore do not decide whether the 
doctrine of anticipatory breach is applicable to tl ASS 
of cases to which this one belongs 

Case was argued by Mr. Sidney C. Mize for the 


Watkins for the re 


petitioner and by Mr. William H 
spondent. 


Maritime Law—Injuries to Longshoreman 


The federal law is controlling as to a claim for dam- 
ages for injury to a longshoreman, who, while working on 
a vessel lying in navigable waters, was struck by a swing- 
ing hoist and thrown to the wharf. Under such circum- 
stances the blow received on the vessel was the proximate 
cause of the injury, and the maritime character of the cause 
of action is not altered by the fact that the claimant was 
thrown from the vessel to the land. 

Vinnie v. Port Huron Terminal Co. et. al., 79 
Adv. Op., 964; 55 Sup. Ct. Rep., 884 
whether the 
and 
is controlling as 


This case involved a question as t 
state compensation act or the Longshoremen’s 
Harbor Workers’ Compensation Act 
to a claim for injuries to a longshoreman, under the 
circumstances. 


The petitioner was injured at Port Huron while 


unloading a vessel lying in navigable wate While 
working on the deck of the vessel, he was struck by 


and was 
mpensation un 


The employer 


thrown upon the wharf. He sought c 
der the Michigan Compensation Act 
contended that the accident occurred on navigable wa 
ter, and that the state statute did not apply. The state 
commission overruled the employer's defense, and made 
an award for the petitioner. The Michigan Supreme 
Court vacated the award, holding that the federal law 
is controlling. 





On certiorari the judgment was affirmed in an 
opinion by the Curer Justict [In tl opinion, he 
said: 

We have held that the case of an employee injured 

upon navigable waters while engaged in a maritime service 
is governed by the maritime law It is otherwise if 
the injury takes place on land. In the stant cas¢ 








CONSTITUTIONAL FREEDOM OF SPEECH AND OF THE PRESS 


wn 
— 
~~ 
1 





to t blow which petitioner received 

nging crane It was that blow received on 

gable water which gave rise to the cause 

maritime character of that cause of action 

by the fact that the petitioner was thrown 
4 , 

the converse case before us in Smith & Son v. 

S. 179 a longshoreman, employed 


ng of a vessel at a dock, was standing upon 


sted solely upon the wharf and projected 

the water t r near the vessel. He was 

ng loaded with cargo, which was being 

e vessel's side and was knocked into the 

re sometime later he was found dead. It was 
e suit was solely for the death which occurred 

1 het that the case was exclusively within 


the admiralty jurisdiction. We held the argument to be 
untenable. We said: “The blow by the sling was what 
gave rise to the cause of action. It was given and took 
effect while deceased was upon the land. It was the sole, 
immediate and proximate cause of his death. * * The sub 
stance and consummation of the occurrence which gave 
rise to the cause of action took place on land.” ~ * 

If, when the blow from a swinging crane knocks a 
longshoreman from the dock into the water, the cause of 
action arises on the land, it must follow, upon the same 
reasoning, that when he is struck upon the vessel and the 
blow throws him upon the dock the cause of action arises 
on the vessel 


The case was argued by Mr. Eugene F. Black 
for the petitioner. 


CONSTITUTIONAL FREEDOM OF SPEECH AND OF 


THE 


PRESS 


(juaranties of Free Speech and Free Press Control Governmental Action Only—-Prohibition of 
Congressional Abridgement of these Rights Clearly Assumes a Pre-existing Freedom, 
Which Is Far Less Extensive Than Is Generally Supposed — Its Sources Are the 


English Common Law and the Great 


Principle of Popular Liberty for Which 


the American Revolution Was Professedly Fought — Contribution of the 
Former—Leading Cases, etc.* 


By ArtHurR M. CATHCART 


Professor of Law, 


RE] peech needs no champion before this 
Fa i] For many years you have maintained 
this platform for the free and untrammeled dis- 
cussion of public affairs. In such discussion you 


have recognized the very keystone of American 
liberty. Without it no democracy could possibly 
function, for through it alone may the people ex- 
press their thoughts and desires. No tyrant ever 

lerate free spt ech or a free press Dictators al- 
vays suppress both as ‘unsafe. Witness Stalin, 
Hitler and Mussolini. Every thoughtful and right- 
minded American knows this perfectly well and 
ccepts as an article of fighting faith, freedom of 


speech and of the press. Yet nobody, however zeal- 
sus in that faith, believes for a moment that such 
freedom is or could be absolute. We all agree that 


no one should be free to slander or libel his neigh- 
bor with impunity. And we all draw the line on 
inciting murder or rebellion. What then is this 
freed ch we all so ardently cherish? What 
ire its limits? Upon that topic you have asked me 
ld u today. Assured of your loyalty to 
he great underlying principle I shall waste no time 
ex! tion but will endeavor to expound to the 
st of my understanding that constitutional free- 
dom of speech and press which no legislature can 
destri 
Let us begin with the First Amendment to the 
United States Constitution. The pertinent words 
re these “Congress shall make no law 
a Is he freedom of speech or of the press.” 
Most state constitutions, including our own, now 


* Address ered before the Commonwealth Club of California 


Stanford University 


contain similar provisions. And the Supreme Court 
has held in effect that just as Congress is restrained 
by these words of the First Amendment so the 
state legislatures are restrained by the due process 
clause of the Fourteenth. These two amendments 
may well constitute our text. They guarantee the 
liberties with which we are here concerned. 

At the outset it should be noted and empha- 
sized that these provisions protect us from govern- 
mental interference only. It is Congress, the state 
legislatures and administrative agencies, and they 
alone, that are restrained. This is a limitation that 
is often overlooked. For example, a few weeks ago 
a distinguished champion of an unpopular cause 
was reported as unable to find a suitable hall for 
presenting his views in San Francisco. Some of 
his associates maintained that constitutional free 
speech was thereby infringed; but nothing is more 
certain in law than that, assuming the report was 
correct, his constitutional rights were in no sense 
violated. Had San Francisco forbidden him to 
speak anywhere in the city a very different ques- 
tion would have arisen; but just as the owner of a 
newspaper may determine who shall write for its 
columns, so the owner of a hall may determine who 
shall speak from its platform. Each has a consti- 
tutional liberty of choice, however, unwisely it may 
be exercised. 

That this guaranty protects us against govern- 
mental interference only was also overlooked by 
plaintiff's counsel in the New York case of Barry 
v. The Players.’ Barry, a dramatic critic, had been 
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a member of The Players, a social club made up 
largely of actors and others connected with the 
drama. One of his published criticisms reflected 
severely upon the mentality of the theatrical pro- 
fession. As a result his highly incensed fellow 
members expelled him from the club. He then 
sought compulsory reinstatement through legal 
proceedings, contending that the action of the club 
in expelling him on account of an article published 
in a public journal was an unconstitutional inter- 
ference with the liberty of the press. The court 
said, in dismissing his complaint, that this conten- 
tion could not be taken seriously. The obvious 
reason was that the guaranty relied upon had no 
application whatever to the actions of the club. Its 
by-laws were made by its members and not by 
the legislature. His lawyer should have known 
better. 

The same principle clearly applies to academic 
freedom. What shall or shall not be taught in any 
privately endowed college or university is entirely 
discretionary with its management, subject only 
to the primary requirements of public decency and 
order. The exercise of that discretion may and 
often does involve difficult questions of social ethics 
and educational theory; but the problem remains 
in every instance purely a matter of internal policy. 
Its solution has nothing whatever to do with con- 
stitutional free speech. 

Bearing in mind that these guaranties of free 
speech and a free press control governmental action 
only, it should also be remembered that they oper- 
ate merely as restraints upon such governmental ac- 
tion as amounts to interference with personal free- 
dom; they do not require that government, whether 
state or national, shall provide facilities for per- 
sonal publicity. Freedom of the press does not 
mean that you are constitutionally entitled to have 
your opinions printed and distributed at public ex- 
pense. Everybody understands that. Yet occa- 
sionally some misguided if well-meaning enthusiast 
gets the notion that the people are bound to pro- 
vide him at public expense with a suitable place 
in which to hold a meeting and make a speech. Not 
only that but he often selects the location himself, 
perhaps the steps of a public building, or the well- 
kept lawn of a public park, or peradventure the side- 
walk of a busy street. When told to move on he 
sees liberty outraged and the Constitution trampled 
in the dust. He is of course but being required to 
conform to the fundamental requirements of pub- 
lic order and public safety. So long as he is not 
discriminated against in enforcing these require- 
ments his constitutional rights are not infringed. 

Granted that these guaranties protect us from 
governmental interference only, what kind of in- 
terference is prohibited? The key to the answer 
is in the plain language of the First Amendment. 
Consider again these words: ‘Congress shall make 
no law .. . abridging the freedom of speech or 
of the press.” Do they mean that Congress shall 
never under any circumstances legislate in such a 
way as to forbid or restrict any speech or press 


publication whatever? If they do Congress could 
not forbid incitation to rebellion or the publication 
of military secrets. Obviously such an interpreta- 


tion would be absurd. The quoted words do not 
require us to go so far. They clearly assume a 
recognized pre-existing freedom and declare that 


Congress shall not abridge it. That freedom was, 
as we Shall see, a very limited freedom, far less ex- 
tensive than is commonly supposed. It must be 
sought in two distinct sources. The first is the 
English common law which the founders of our 
government revered and under which they had 
always lived. The second is the great principle of 
popular liberty with all its implications for which 
they had professedly fought the American Revolu- 
tion. 

Let us consider first the contribution of the 
common law. Under that law, subject to one im- 
portant exception, freedom of speech and of the 
press meant nothing more than freedom to speak 
and print what the law itself did not forbid, and as 
we shall see, English law forbade a very great deal 
in the way of speaking and printing. The excep- 
tion was this. Although every man was held fully 
responsible for what he printed, no product of the 
press was subject to censorship before publication. 
This freedom from press censorship was the result 
of the long and bitter experience of the English 
people with the licensing of the press, a practice 
which, made odious by the Tudors and Stuarts, had 
been abandoned by Parliament nearly a century 
before our Constitution was adopted. By the time 
Blackstone published his great Commentaries on 
the Law of England just before the American 
Revolution, freedom of the press had become a 
watchword of Anglo-Saxon freedom but meant 
nothing more than freedom from censorship be- 
fore publication. Blackstone uses these words: 

_ “The liberty of the press is indeed essential to the nature 
of a free state; but this consists in laying no previous restraints 
upon publications and not in freedom from censure for criminal 
matter when published. Every freeman has an undoubted right 
to lay what sentiments he pleases before the public; to forbid 
this is to destroy the freedom of the press, but if he publishes 
what is improper, mischievous or illegal, he must take the 
consequences of his own temerity. To subject the press to the 
restrictive power of a licenser as was formerly done is 
to subject all freedom of sentiment to the preju of one 
man, and make him the arbitrary and illible judge of all 
controverted points in learning, religion and government 3ut 


to punish (as the law does at present) any dangerous and 


offensive writing which, when published, shall on a fair and 
impartial trial be adjudged of a pernicious tendency is neces- 
sary for the preservation of peace and good order, of govern- 
ment and religion,—the only solid foundations of civil liberty.’” 

When it is remembered that to Blackstone a 
fair and impartial trial meant a trial by jury, his 
preference for a judicial trial after publication to an 
administrative censorship before publication, must 
be clear and plain to us all 

Now the framers of the First Amendment 
knew their Blackstone and there is no doubt what- 
ever that, whatever else they meant it to cover, 
they did expect‘it to prevent Congress from im- 
posing a censorship upon the press. That such 
freedom of the press from previous restraint is still 
a vital principle of constitutional lil 
ively shown by a very recent decision of the 
United States Supreme Court in a case’ arising 
under the Fourteenth Amendment which, as we 
have already seen, guarantees against state action 
all that is guaranteed by the first Amendment 
against Congressional action. The Minnesota 
Legislature by an ingenious statute had sought to 
establish what was virtually a judicial censorship 
of the press. Under that statute one Near was en- 
joined from further publication of a paper known 
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the Saturday Press on the ground that this pa- 
r ha its repeated publication of scandalous 
1 de tory matter concerning public officers 
1 become a public nuisance and as such 
( tement by injunction under the terms 
( te. The state courts had sustained the 
1 prope exercise of police power and 
upheld the injunction; but the Supreme 
t rew the statute as a violation of the 
ed the press as guaranteed by the Four- 
dment In an opinion by Chief Jus- 
H he court used these words: 
igh mere details of procedure the operation 
statute in substance is that public authorities 
y ner or publisher of a periodical before a judge 
ona of conducting a business of publishing scandalous 
id de y matter d unless the owner is able to 
ige that the charges are true and published with 
1 nd for justifiable ends, his newspaper or period- 
ssed and further publication is made punishable 
a This is the essence of censorship.” 
ers, whose character and conduct remain open 
del ‘ the press find their remedies 
ra 11 laws providing redress and punish- 
nent, t in ings to restrain the publication of 
‘ pe l The fact that the liberty of 
t | vy be abused by misc reant purveyors of scandal 
make less necessary the immunity of the press from 
evious t in dealing with official misconduct. Subse- 
nt t for such abuses as may exist is the appro- 
ite rf istent with constitutional privilege.” 
Tt ; same opinion, however, the cautious 
Chief Justice with the concurrence of the court 
ncé hat this immunity from previous re- 
traint not altogether absolute. He thought that 
the p1 requirements of decency might be en- 
ed in preventing the circulation of obscene pub- 
licat And he said “No one would question but 
that vernment might prevent actual obstruc- 
tion to its recruiting service or the publication of 
the s dates of transports or the number and 
locat troops” in time of war. He recognized 
too tl order to afford adequate protection to 
property it is sometimes necessary to forbid by 
injunction its unlawful damage or destruction by 
the use of force or illegal combinations and that, 
in sucl case, to be effective the injunction must 
cover the use of words intended to incite such 
force or effect such illegal: combination. In none 
of these cases did the court consider that previous 
restraints would be unconstitutional. These ex- 
ceptions serve to emphasize the great purpose of 
the ¢g ty which is to secure free and uncen- 
sored lic discussion in all cases in which such 
( 1 might reasonably be thought to serve 
the | l interest The actions of public officials, 
govern! tal policies, and the nature and form 
g nent itself are pre-eminently such mat- 
Té _ 
\t point some one may say: “Well, if 
C of the form of government cannot be 
{ 1 how is it that aliens holding anarchistic 
belic excluded from entering this country?” 
In | States v. Williams‘ the Immigration Act 
1% 1s attacked on the ground that this pro- 
$i0 s an infringement of freedom of speech 
1 ¢ e press. The court conceded that if the 
r ere 1 itt he would in fact be 
reve n his opinions in this 
ci tr ut pointed out that this was merely be- 
cause is exclusion therefrom, a matter which 








lies entirely within the discretionary power of Con- 
gress. I quote from the opinion: 

“To appeal to the Constitution is to concede that this is 
a land governed by that supreme law, and as under it the 
power to exclude has been determined to exist, those who are 
excluded cannot assert the rights in general obtaining in a 
land to which they do not belong as citizens or otherwise.” 

What was there said of admission may also be 
applied to naturalization. The power of Congress 
to prescribe the conditions is as complete in the 
one case as the other. If the would-be immigrant 
doesn’t like or cannot meet the terms of admission 
he may stay out. If an alien resident is unwilling 
to comply with the terms of naturalization he may 
obviate the necessity by remaining an alien. 

Similar considerations apply to the exclusion 
of printed matter from the mails. It has been re- 
peatedly argued before the Supreme Court that 
this is in reality a form of press censorship and 
therefore unconstitutional, but the argument has 
always been rejected.’ In the exercise of its postal 
powers Congress must necessarily determine how 
far the service shall extend. It must therefore 
exercise a discretionary power in designating what 
shall be carried and what excluded from the mails. 
With obvious propriety it may and does exclude 
all matter of an obscene nature or adapted to the 
furtherance of fraud, immorality or the violation 
of law. Whatever is unsealed may be inspected 
and if upon inspection it is found unmailable may 
be summarily rejected. Moreover, newspapers and 
periodicals, as is well known, are regularly carried 
at a very low and often unremunerative rate by 
reason of their supposed educational value to the 
public. To obtain this special rate the publisher 
must apply for it and in so doing must show that 
his publication complies with the law. Of necessity 
some official must pass upon the application and 
the Supreme Court has held that, subject to judicial 
review, the Postmaster-General may constitution- 
ally be clothed with that power.® Call it censorship 
if you like. The way to escape it is not to ask for 
the privilege. 

Similarly, if the government, state or national, 
undertakes to provide for education in public 
schools, colleges or universities it must necessarily 
determine what subjects shall be taught at tax- 
payers’ expense and therefore what subjects shall 
not be taught. In forbidding Mr. Scopes to teach 
evolution in one of her public schools Tennessee 
may have pursued a backward and unprogressive 
policy but nothing is clearer in law than that in 
so doing she was absolutely within her rights. She 
could not prevent Mr. Scopes from teaching evolu- 
tion in a private school but she could prevent him 
from teaching it or anything else in one of her own 
schools.*. And here we may observe in passing that 
just as the state may say what its teachers shall 
teach it may also, as a rule, determine what its 
students shall study. It will be remembered that 
only a few months ago the United States Supreme 
Court held that California was well within her 
rights in prescribing military instruction for stu- 
dents in our University of California. Here again 
those who avail themselves of a privilege must also 
accept its lawful conditions. 

Just here someone may ask: How about the 
censorship of motion pictures? Doesn’t that inter- 





5. Ex Parte Jackson, 96 U.S. 727 
6. Lewis Publishing Co. v. Morgan, 229 U.S. 288. 
7. Meyer v. Nebraska, 262 U.S. 390. 
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fere with the constitutional liberty of the press? 
Unquestionably we have here genuine censorship 
widely practiced and often challenged on this very 
ground. Certainly it cannot be defended on the 
ground that it is a case analogous to immigration, 
the postal service or the public schools, for it is a 
plain case of regulating a purely private industry. 
\nd it may be remembered that when Calvin Cool 
idge was Governor of Massachusetts he vetoed a 
motion picture censorship bill upon that ground. 
But this contention was emphatically rejected by 
the Supreme Court in Mutual Film Corporation v. 
Industrial Commission of Ohio.* In expressing the 
unanimous opinion of the court Mr. Justice Mc 
Kenna said: 

“We need not pause to dilate upon the freedom of opinion 
and its expression, and whether by speech, writing or print 


ing. . . Are moving pictures within the principle as it is 
contended they are They indeed may be mediums of thought, 
but so are many things. So is the theatre, the circus and all 


other shows and spectacles and their performance may be thus 
brought by the like reasoning under the same immunity from 
repression or supervision as the public press—made the same 
agencies of civil lil he judicial sense supporting 
the common sense of the country is against the contention.” 


erty | 


After pointing out the capacity and power of 
the motion picture as an instrumentality for harm 
as well as for good, the court continued: 


1 ' 


“It was this capability and power, and it may be experi 
ence of them, that induced the state of Ohio, in addition to 
prescribing penalties for immoral exhibitions, as does its crim- 
inal code, to require censorship before exhibition, as it does 
by the act under review. We cannot regard that as beyond 
the power of government.” 

We may now proceed to get our bearings be 
fore plunging again into the forest. We first saw 
that our constitutional freedom of speech and of 
the press is derived from two different sources, one 
the old English common law and the other the lib 
eral ideas of the American revolutionists. We then 
saw that to the lawyer of Blackstone’s day freedom 
of discussion meant nothing more than freedom 
hich we have just now 
considered. Apart from such censorship freedom 


from press cen orship, w 


of discussion meant no more than freedom to speak 
or print with immunity whatever the law did not 
forbid. Therefore, since the First Amendment did 
not purport to extend, but merely forbade the 
infringement or cutting down of, a_ pre-existing 
freedom, it becomes important at this time to re 
view what the common law did forbid in order to 
discover negatively what it actually permitted. 
First, we note that although, in accordance 
with the rule against previous restraint, one could 
not be prevented from libelling another he was held 
both civilly and criminally responsible therefor 
after publication. For slander he was held civilly 
liable. Moreover, he was as a rule held civilly 
liable for inducing a third person to violate an 






other’s law-given rights; he became in the language 

of the lawvers a joint tort-feasor and it was m 

excuse that he had done so by words spoken, writ 

ten, or printed. If he persuaded another to commit 
, 


a crime he was held criminally liable for such per 
suasion and never dreamed of escaping by pleading 


free spe ech or freedom of tl ¢ press Generally 
speaking all tl responsibility survived the First 
Amendment and therefore tl Fourteenth, as a 
little reflection will show tl it it must have done 
Libel, slander, and inducing one to violate an 


g 26 U.S 


other’s civi 


1 rights or to commit a crime could 


never receive constitutional immunit where com 


mon sense 


yrevails 
I 


Unfortunately common sense cannot always 
be relied upon to prevent litigants from taking 
absurd positions. This is well illustrated by the 


case of Herr Most who, as some of you 


member, published in the city of New York at the 


turn of the 
the “Freihe 
what more 
murder of 


century an anarchist journal known as 

it.’ On one occasion he grew some 
strenuous than usual and urged the 

al . fici: ‘ bests 

all public officials as a sacred duty to 


humanity. I quote one of his sentences as a sample 
“We say murder the murderers, save humanity, 


through blood and iron, poison and dynamite 


Now the N 
to print Suc 
was convict 


ew York law made it a public offense 
*h matter in a public journal and Most 
ed of violating that law Then, having 


done all that he could to destroy the constitutional 


government 
those o! his 


under which he lived, he did what 
kind so often do, he appe aled his case 
It 


m the ground that his constitutional liberty had 
been violated, in particular the liberty of the press 


In unanimo 


York Court 


usly sustaining his conviction the New 
of Appeals used these words 


“The constitution places no restraint uj the legislature 
to punish the publication of matter which is injurious to so 
ciety according to the standard of the common law It does 


not deprive the state of the primary right of sel 





It does not sanction unbridled license, nor authorize the publi 
cation of articles prompting the commission of murder or th« 
overthrow of government by force All courts and commenta 
tors contrast the liberty of the press with its licentiousness and 
condemn as not sanctioned by the constitution of any state 
appeals designed to destroy the reputation of the citizen, the 


eace of societ 


vy, or the existence of government 


The state of Washington went farther and 


~ 


made it a penal offense to publish any written or 


printed mat 
mission of ¢ 


ter encouraging or advising the com 


iny crime or having a tendency to en 


courage disrespect for law. That state, like most 
other states, also had a law which forbade indecent 
exposure of the person. Four hardy pioneers of 
the nudist movement were convicted of violating 
the law against indecent exposure Thereupon one 


Fox publish 


ed an article entitled, “The Nudes and 
characterizing the former as “a com 


munity of free spirits who came out into the woods 


to escape the polluted atmosphere of priest-ridden 


conventional society,” denouncing their conviction 


and the prudes who had brought it about and ur 


ing the free 
law. There 
article encot 
ing its viol: 
champion o 
to the Sup 
Washington 


ly’ 


spirits to carry on in defiance of the 


upon Fox was convicted of printing an 
iraging disrespect for law and advocat 
ition. He then emerged as a stalwart 
f the supreme law, carrying his case 
reme Court on the ground that the 
law under which he was convicted was 








a denial of the freedom of the press guar: teed by 
the Fourteenth Amendment. In an opinion by M1 
Justice Holmes, the great liberal, that court unani 
mously rejected that contention and sustained his 
conviction.’® 

These cases show that freedom of the press 
does not give immunity from punishment for di 
rectly advocating the violation of law hat such 


immunity 1s 
impressively 
who Was Ci 








not conferred by free 
shown by the case of | igene Debs 


mnvicted of attempting t struct the 


Most, 171 N. Y¥ 42 
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recruiting service of the United States by encour- 
ging re tance to the draft in a speech delivered 
it Car Ohio, on June 16, 1918. Debs did not 
eny the essential facts but relied upon his right of 
ree spe inder the First Amendment. In an- 
ther Mr. Justice Holmes, the Supreme 
Court unanimously rejected that contention and 
stained his conviction 
These three cases of Most, Fox and Debs are 
instances of the direct advocacy of a particular 
ne For that they show that there is no consti- 
tuti unity \nd the same holds true for 
( ect advocacy of crime as clearly appears 
m t eading case of Gitlow v. State of New 
York That state had a law which made it a pub- 
otrense t advocate or teach the doctrine of 
narchy, which the act defined as the doc- 
ne t organized government should be over- 
thro ree or violence or by unlawful means 
Gitlov s convicted of advocating that doctrine 
distributing a certain manifesto. It was strenu- 
sly gued that by merely teaching the doctrine 
hich might not become effective until some in- 
lefinite time in the future Gitlow was well within 
constitutional rights and this argument was 
iccepted | Justices Holmes and Brandeis; but it 
is emphatically rejected by the majority. Said 
Mr. Justice Sanford in delivering the opinion of 
the court 
\ revolutionary spark may kindle a fire that, 
I 1 time, may burst into a sweeping and destruc- 
tive conflagratior It cannot be said that the state is acting 
irbit easonably when in the exercise of its judg 
ent as t measures necessary to protect the public peace 
1 saf ks to extinguish the spark without waiting 
til it ndled the e or blazed into the conflagra 
Note that Gitlow was convicted of advocating 
a doctrine by distributing a manifesto. Suppose 
the law had forbidden him to organize or assist in 
ra ¢ or knowingly becoming or remaining 
1 memb«e an organization which advocated or 
taught t ctrine of criminal anarchy? In such 
1 case the vocacy of anarchistic action by force 
and ence ould be one step farther removed 
ind a little more indirect than in Gitlow’s case; 
ut ( it therefore be beyond the prohibitory 
power of the state? Those of my hearers who are 
still listening will at once perceive that, substitut- 
iw crit syndicalism for anarchy, our California 
Criminal Syndicalism Act is just a law. Criminal 
s | i s there defined closely resembles 
criminal anarchy as defined by the New York 
tatute The definition is as follows: 
l riminal syndicalism as used in this act is 
é é is any doctrine or precept advocating, teaching, 
i tting the commission of crime, sabotage (which 
defined as meaning willful and malicious phys- 
al dar iry to physical property) or unlawful acts 
force and violence or unlawful methods of terrorism as a 
eans mplishing a change in industrial ownership or 
ntre é ting any particular change.” 


stopped with penalizing the outright 
idvocac f that doctrine it would unquestionably 


be constitutional under the authority of Gitlow’s 
cast ke similar acts of other states, it goes 
farther Section 2 provides that any person is 
geuilty « felonv, who “organizes or assists in or- 
val c r is or knowingly becomes a member 
f ar g tic croup, society or assemblage of 
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persons organized or assembled to advocate, teach 
or aid and abet criminal syndicalism.” In People 
v. Steelik'* the Supreme Court of California unani- 
mously upheld the constitutionality of the Act and 
also held that the evidence in the case had war- 
ranted the jury in finding that the Industrial Work- 
ers of the World was such an organization as was 
contemplated by the Act. In People v. Taylor'® 
the same conclusion was reached as to the Com- 
munist Labor Party of California. 

And that brings us to the much discussed case 
of People v. Whitney.’ Miss Whitney was con- 
victed of violating the Act by assisting in organiz- 
ing the party just mentioned. Her conviction was 
sustained by the District Court of Appeal on the 
authority of People v. Taylor, that court holding 
that the evidence justified the jury in finding that 
Miss Whitney knew of the nature of the party of 
which she had been an active organizer. Her case 
was carried to the Supreme Court of the United 
States. In that court it was contended that the 
Criminal Syndicalism Act was repugnant to the 
due process clause as a restraint upon the rights of 
free speech, assembly and association. The Su- 
preme Court unanimously rejected that conten- 
tion, Justices Holmes and Brandeis concurring. I 
quote from the opinion of the court as delivered by 
Mr. Justice Sanford: 

“That the freedom of speech which is secured by the 
Constitution does not confer an absolute right to speak, with- 
out responsibility, whatever one may choose or an unrestricted 
and unbridled license, giving immunity for every possible use 
of language and preventing the punishment of those who abuse 
that freedom; and that a state in the exercise of its police 
power may punish those who abuse this freedom by utterances 
inimical to the public welfare, tending to incite to crime, dis- 
turb the public peace, or endanger the foundations of organ- 
ized government and threaten its overthrow by unlawful means 
is not open to question. 

“The essence of the offense denounced by the Act is the 
combining with others in an association for the accomplish- 
ment of the desired ends through the advocacy and use of 
criminal and unlawful methods. It partakes of the nature of 
a criminal conspiracy. That such united and joint action in- 
volves even greater danger to the public peace and security 
than the isolated utterances and acts of individuals is clear. 
We cannot hold that, as here applied, the Act is an unreason- 
able or arbitrary exercise of the police power of the State.” 

After that decision it may be safely affirmed 
that whatever may be said against the policy of our 
much discussed Syndicalism Act or of the difficul- 
ties of its administration, there is no doubt what- 
ever as to its constitutionality. 

By this time it should also be perfectly clear 
that when it comes to holding a man responsible 
for what he has spoken or written or printed, as 
distinguished from imposing a press censorship, 
the state legislature, acting under the police power, 
may constitutionally impose many restrictions in 
the interest of the public welfare. Liberty of 
speech and of the press, like liberty of contract, is 
subject to that power. But the due process clause 
forbids arbitrary action. And in deciding what is 

arbitrary the courts do not forget that freedom to 
express one’s opinions upon all economic, social, 
political, moral and religious questions was one of 
the great ideals of the American revolutionists and 
has always been jealously guarded by the Amer- 
ican people. Their devotion to that ideal forced 
the repeal of the Sedition Act of 1798 by which 





12. 187 Cal. 361 
1 187 Cal. 378 
14. 57 Cal. App. 449; Aff. 274 U.S. 357 
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Congress had sought to protect the government 
and its high officials from hostile criticism. In 
loyalty to that principle the Supreme Court a few 
years ago struck down a law of Oregon which, in 
the name of patriotism but in a spirit of religious 
t to compel all children to 
and thereby to prevent 
il schools.*® 

wn when that court de 
v. California.*® That 
believe, shows us what 
care- 


intolerance had sough 
attend the pub 
them from attending parochi 


The same loyalty l 


lic schools 
was shit 
cided the case of Stromberg 
case more than any other, | 
freedom of speech really means. It deserves 
ful consideration involves the constitu 
tionality of Califcrnia’s red flag law. Miss Strom- 
berg, a member of the Young Communist League, 
was one of the supervisors of an outdoor school for 
children the foothills of 
the San The charge against 
her concerned a « ceremony at the camp, in 
which she directed the raising of a red flag, a repro 
duction of the flag of Soviet The specific 
question arose upon an instruction to the jury. 
That instruction, framed in accordance with the 
language of the first clause of the statute, permitted 
them to find the defendant guilty if it appeared that 
she had raised the flag as “an emblem of opposition 
to organized government The California District 
Court of Appeal admitted that these words 
position to organized government” as used in the 
statute were vague and might mean no more than 
peaceful and orderly opposition to government as 
organized and controlled by one political party or 

an institution 


such opposition to 
Court saw a fatal 


The case 


conducted at a camp in 
Bernardino mountains 


1 1 
lally 


Russia. 


“op- 


government as 
In that admission the Supreme 
objection to the conviction of Miss Stromberg. 
Conceding that the statute was constitutional in so 
far as it forbade the use of the red flag as a symbol 
of advocacy of force and violence in overthrowing 
15. Pierce v. Society of Sisters, etc., 268 U.S. 510 


16. Stromberg v. California, 283 U.S nO 


THE WORK OF THE 


By Hon. GEORGE 


Member of the Coui of the Institute, Juda 


work of the Amer 
take a pardonable 
1ents your last 


HOSE associated with the 
ican Law Institute may 
pride in its ac 


complishn since 


meeting. Its output, represented by work pub- 
lished, in course of publication, and in progress, 1s 


greater than has been previously achieved by the 


Institute in any similar period. In the fall of 1934 
the first two volumes of the Restatement of Torts, 
t] il Wrongs to 


one dealing with Intention persons 
} 


and things, the other with Negligence, were pub 
lished. This was followed by the Restatement of 


These books are now 
through the ordinary 
the Restatement of 
iysical form by the pul 
Substantial 
the subjects of Property, 


Conflict of Laws in Marcl 
available to the profession 
trade this time, 
Trusts is being given pl 
lishers, and be issued next fall. 
advance has been made in 





sources \t 
will 


*Address delivered at Annual Meeting of the American Bar 
Association at Los Angeles, on July 16, 1935 


AMERICAN BAR ASSOCIATION JOURNAL 


the 
in a peaceful 


the court maintained 


right of every individual to engage 


organized government, 





and orderly opposition to government [I quote 
from the opinion of Chief Justice Hughes 

‘The maintenance of the opportunity free tical dis 
cussion to the end that government may be responsive to the 
will of the people and that changes may be made by lawful 
means, an opportunity essential to the se 









is a fund ntal principle of our constit 
st which upon its face, and as autl t 
i vague and indefinite as to permit the | 


fair use of tl 


opportunity is repugnant 





liberty contained in the Fourteenth Ame 

lause of the statute being invalid upon its face, the conviction 
of the appellant, which so far as the record discloses may 
have rested upon that clause exclusively, must be set aside.’ 


Thus we see that in spite of all the things it does 


not mean free speech does mean something after 
all. It is true that the communist has no right 
to the use of your hall for a public meeting nor 
can he demand as a right that the people provide 
him with one or clear the street of traffic while he 


ie 


harangues a crowd. He cannot if a for 
mand admittance to our shores in order 
his Nor is the state bound to teach 

munism or allow him to teach it in its schools or 
Nor has he a right to advocate 


to expound 
rlews. h com- 


colleges anywhere 


the use of force and violence or other unlawful 
means for effecting a change in the industrial order 
or in the organization of government But in all 
these respects he is no worse off than is the Re- 


publican or Democrat. And whatever others may do 
in advocating their causes the communist may do. He 
has as much right to advocate his system as I have to 
th decent 
peace and 
stitution will 
interfer 
: age 


What more could either of us reasonably ask of 
constitution ? 


oppose it. But both of us must proceed wi 


I 
respect to the rights of others and to the 


order of society. And if we do the C 


ence, 
any 


AMERICAN LAW INSTITUTE 


T. McDERMOTT 
U. S. Circuit Court of 
Sales of Restitution and Unju 
Enrichment (which includes Constructive Trusts 
uasi-Contracts and kindred matters 

The annual meeting of the Institute which was 


lorts, Land, and 


held, as usual, in the forepart of May, was offered 
a serious challenge to its digestive powers in the 
form of many new drafts. But the threat was 
ably met with no evidence of distress Drafts i 
no less than six fields were submitted to the mem 
bership; a proposed final draft of the Rest ent 
of Trusts; the first tentative draft of tl tate 





the proposed final draft of 


ment of Sales of Land; 
ative draft No 


the Double Jeopardy Statute; tent 

6 of the Restatement of Property; the first tenta- 
tive draft of the Restatement of Restitution and 
Unjust Enrichment, and tentative draft No. 12 of 
the Restatement of Torts. The advancement of 
these subjects, represented by some 1,041 pages 
of text, has occupied the major portion of the time 














of the Council, Executive Committee and Direc- 

or during the past fall, winter and spring. 
It is very difhcult at this time to make any 
prediction as to when we shall finish work in these 
ubjects other than a general one that we antici- 
ite the completion of all of them by 1939. It is 
oped that the remainder of the Restatement of 
be completed and published in 1937. 


Torts can - 
hedule for next year calls for the publication 
drafts of the first 


ofticia two volumes of the 
Restatement of Property, together with the com- 
plete Restatement of Restitution and Unjust En- 
richnme!l 
We have never departed from our faith in the 
value of the work of restatement. But it is clear 
it the return for the labor that has gone into it, 
ften a labor of blood and tears, must be measured 
the degree of authoritative acceptance it finds, 
especially in its use by the courts. The ambit of 


this acceptance expands as a function of two vari- 


ibles lawyers use the Restatement more, the 
courts will tend to cite it more, and as the courts 
creasingly refer to it, so again will the lawyer 


be impelled to turn to the Restatement. As to 
mes first is a question like the hen and the 
r left undecided. 
Restatement cannot rest as a scholarly 
product, it must make its way to its larger social 
by professional adoption. If the uncer- 
d complexities which beset the path of 
comes in contact with the 
this relief must come 
The Restatement was 
designed to strengthen the common law, to lend 
vitality, to the end that its flexible 
irtues should be enjoyed by those who follow us 
he work was planned with care, each volume is 
the product of the meeting of many minds and 
the whole definitely articulated. 
\s Director Lewis observed last year, we do 
ot think that the Restatement has as yet done 
make an approach to the position of 
itv it will ultimately attain. Our reach is 
our grasp. But the grasp is 
arging. The Restatement persistently 
progresses toward the position of being viewed as 
correct statement of the general com- 
with the burden resting upon him who 
challenges it, to prove his point. 


relieved, 


prole ssion 


well beyond 


1,5] 1 


The Restatement in the Courts 


Somethir 


1g over a year ago the Institute pre- 
pared a booklet called ““The Restatement in the 
Cot onsisting of over 500 concise citation 
para designed to show how the courts had 
used the Restatement. Last winter we brought 
out a new and greatly enlarged edition. Of the 
819 citations given, the subject of Contracts ac- 
counts the largest fraction, with Conflict of 
Laws Agency in second and third place. While 
Contracts would be expected to lead, having been 
ivailable in official form since 1932, it is interest- 
ng to note that Conflict of Laws, existing only in 
tentative form until last March, has been cited 


more frequently than Agency, of which the official 


draft w issued in 1933. There are 369 Contracts 
paragraphs, 141 Conflict of Laws, 133 Agency, 92 
Torts, 53 Trusts, 7 Property. 

The distribution of the citations by states 
shows that the courts of every State, as well as 
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the Federal and United States Supreme Court, 
have referred to the Restatement. New York, 


Pennsylvania, Kansas, Wisconsin, Mississippi and 
Maryland, in the order named, furnished the great- 
est number of paragraphs. 

In view of the fact that the Subjects of Con- 
tracts and Agency are the only parts of the Re- 
statement which have been available in definitive 
form, until a few months past, this wide-spread 
representation well attests the Restatement’s in- 
fluence. With the publication of the first two 
volumes of Torts last fall, and the Restatement of 
Conflict of Laws, last March, a considerable in- 
crease in citations seems likely, especially by the 
courts which have felt reluctance to cite tenta- 
tive drafts. 

Code of Criminal Procedure 


Whatever the Institute has been able to ac- 
complish on the Code of Criminal Procedure and 
other Model Codes in the field of Criminal Justice, 
must be attributed in large measure to the gener- 
ous and effective cooperation of the American Bar 
Association. The Institute lacks both organiza- 
tion and funds for promoting the legislative adop- 
tion of the work done. Moreover, the task of the 
Institute, as a scientific body, appropriately should 
end with the publication of the work. The Insti- 
tute would be in a position of doubtful propriety 
if it should urge local groups to adopt its Code, 
unless the initiative first came from the profession 
in that State. 

Yet, it was imperative that the completed work 
should pass beyond the stage of formulation and 
publication. Happily, this task was taken up by 
the American Bar Association and is being rapidly 
advanced in the able hands of Mr. Will Shafroth, 
director of the National Bar program. The cur- 
rent product of this cooperation and effort in the 
Administration of Criminal Law is set forth on 
page 255 of the April, 1935 issue of the American 
Bar Association Journal. The legislative mill is 
still grinding on and doubtless out of the enacted 
bills there will be a substantial number based upon 
the Code. Although we cannot now estimate the 
number of those, we can clearly place a high value 
upon the results of co-ordinated effort between the 
\merican Bar Association and the Institute. With- 
out the help of the Association the work of the 
Institute might, like many another scientific con- 
tribution, fail of its social purpose and gather on 
library shelves only the dust of passing years. 


Future Work of the Institute 


Last winter the Executive Committee of the 
Council of the Institute recommended a report cov- 
ering two matters concerning the future of the 
Institute ; first, future work on the program of Re- 
statement itself; that is, the Restatement of sub- 
jects not included in the present publication 
program and, in association with this, the creation 
of a fund to encourage scholarly and scientific re- 
search; second the production of model acts other 
than in the field of Criminal Justice. The addi- 
tion of two subjects to those in which the Institute 
is now working is needed to make this segment a 
well rounded, definite and coherent part of the 
Restatement of the law. These two subjects are 
the law relating to Security transactions and the 
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Law of Cooperative Effort, especially that relative 
to Corporations for Profit. 

With reference to the first, by “security,” is 
meant all transactions in which the performance of 
a promise by a principal is secured either by the 
promise of another or by an interest in land, chat 
tels, or action It therefore includes 
Suretyship, Pledges, Conditional Sales, Mortgages 
on Real Property, etc. The of Cooperative 
:ffort includes not only business associations, but 
other public and private associations. Like Prop 
erty and Torts, it is the principal fields of 
the law and its relative importance is_ steadily 
growing. Corporations for Profit and Agency are 
the only subjects in the field of Cooperative Effort 
in which the Institute has, as yet, done any work. 

The report also dealt with the subjects other 
than Security and those in the field of Cooperative 
Effort which, in the opinion of the Executive Com 
mittee, should be restated as soon as the necessary 
funds are available. The report pointed out that 
the Institute must assure itself before undertaking 
this work, that it is possible to secure a Reporter 
and a group of Advisers capable of producing the 
kind of Restatement required within a reasonable 
period of time \mong the more important of 
these subjects, besides certain divisions of the sub 
ject Property, Conveyancing, Landlord and 
Tenant and possibly Wills) are includ- 
ing Domestic Relations, Public Carriers and prob 
ably any agency for intercommunication by tele 
graph, telephone or radio, certain parts of the sub- 
ject Taxation, and the subject of Admiralty. The 
Committee recommended that in dealing with the 
subject Carriers and similar subjects, all matters 
pertaining to the public regulation of rates and 
Public Commissions should be 


choses in 


law 


one Of! 


(as 
Persons, 


services by Service 


excluded. 
Report of the Advisory Committee on 
Criminal Justice 


\ large and important task which grew out 
of action taken at the annual meeting of this As 


sociation in August, 1930, is now being considered 
by the Institute. A resume of its history may be 
helpful here \t that your on 
Criminal Law and Criminology was authorized to 
to confer with the American 


meeting, section 


appoint a committee 


Law Institute with reference to the improvement 
of Criminal Justice. The Institute named repre 
sentatives to form the joint committee. In De 


cember of the same vear the Association of Amer 
ican Law Schools delegated representatives  t 
serve with the joint committee. The work of the 
committee was embodied in a Report adopted in 
July, 1931, which recommends that the Institute 
undertake in the field of Criminal Justice a 
of the common law of Crimes and a 
Criminal Law The Report of the joint 
been presented to the three or 
Bar Association and the 
Law Schools have each 
Institute to undertake 


Re 
statement 
Code of 
committee having 
ganizations, the American 
\ssociation of American 
urged the American Law 
to do the work recommended by the joint com- 
mittee. Unhappily, at that time, financial condi 
tions in the country joined with the fact that the 
work of Restatement was not sufficiently advanced 
to justify undertaking another task of such magni 
tude, to compel the surrender of instant considera 
tion. However, last winter, conditions had so far 
changed as to make it our duty to consider what 
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further work could be done in the field of Criminal 
Justice, not only because of the recommendations 


but also because of 
crime 


of these professional groups, 
the justified public concern 
conditions in the United States. 

The resulting action of the Council authorized 
appointment of an Advisory Comm on 
view of the nature of the 


Was dec ided 


with existing 


> 


the ttee 
Criminal Justice. In 

subject on which advice was need 
that the lawyers should have the benefit of 
from other fields of 


sociologists, psy chiatrists. 


repre 
sentatives science 
economists, 
The deliberations of the Advi 
ended in a recommendation to the 
Model Code of Criminal Law, 
widest meaning, to include 
criminal venerall 
substantive 


mmiuttee 
that it 
giving 
the ad 
y; not 


prepare a l 
that term its 
ministration of 
only the rules of 

but also the organization and 
courts and other agencies for the 
tection and prosecution of crime and delinquency. 


justice 
law and procedure, 
administration ol 
prevention, de- 


...” They particularly emphasized that “the 
Institute should endeavor to create a Code more 
nearly suited to modern social and economic con- 


ditions.” The guiding principle of this should be 
“the protection of society ” They do not 
that we limit ourselves to a Restatement of the ex 
“The proposed Code, while many 


advise 


isting criminal law. 
of its provisions will merely se 
isting law, will doubtless embody modification and 
change. Indeed the undertaking will be primarily 
based on the belief that change in many parts of 
However, they point out 
sit d 


ve to clarify the ex- 
1 


existing law is desirable.” 
that “the existing criminal law, constituting, a loes, a 
part of the valuable heritage of the common law 
the day to day growth 
regarding crime, 


and expressing, as it does 


and development of public opinion 





must be recognized as one of the fundamental 

bases upon which the work | proceed.” It is 

their view that “the analysis of the data revealed 

by the studies undertaken in preparing the Code 

should disclose the fundamental soundness of many 

of the common law definitions and principles,” and 
| 


that “it is to be expected, theref re, that the Code, 
when finally produced, will consist in considerable 


degree of a Restatement clarifying the existing 


law Nevertheless, they hold that the task to 
be undertaken “involves a fundamental re-examin 
ation, not only of the legal, but of the pertinent 


1 


extra-legal bases of the criminal law as 
aims, administration and 

To carry this out, will require the Institute 
other things, to the practical results of 
the criminal 1 it Imi ition 


well as its 
ion.” 


among 


effectiveness in act 


survey 
law 


and ts admunistt! 


existing 
State Annotations 


The development of the program ol local Anno 
tations to the Restatement has been accompanied 
by some wholesome words of criticism One 
friendly critic holds that the Annotat 


ions are likely 
to promote the retention and extend the life ex 


pectation of legal provincialism; that by encourag 
ing their preparation the Institute has weakened 
the impact of its work. In short, that the Annota 
tions will make for diversity, while the Restate 


the other hand, 


are a 


ment looks toward uniformity 
it has been suggested that the At 
kind of translation, imperatively necessary to the 


notations 


working lawyer and judge. This view maintains 
that the Restatement is useless without them no 
matter how high its excellence as an academic 
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ichievement. The latter view stems from the mind 
the practitioner advising clients and trying cases. 
he former comes from the academic student. Al- 
ugh neither view is right there is a measure of 


If there were not occasional impediments to 


he reasoning process local Annotations would be 
nneede he Restatement purports to be a 
tate t the general common law. It embodies 
mature conclusions of experienced lawyers con- 
cerning the law in a given field. It has been 
oO! ly analyzed and accurately expressed. It 
offer to the profession to be taken on its 
merits. It was decided in the beginning that the 
Restatement must find acceptance in this way. 


But the complete and general reception of the 
Restatement cannot take place over night, and it 


s clear that pending such reception a lawyer or 
udge with a particular case must continue to 
scrutinize his local cases and state statutes. If he 
liscovers that the Restatement and his state court 
speak with one voice, if not always in the same 
vords, both he and that court will be justified in 
relying increasingly upon the Restatement. If real 
differences of view are found to prevail the lawyer 


may ask his court to review questions on which 
such differences exist. It was with this very prac- 
tical aspect that the Institute and Bar Associations 
have been working upon the question of accom- 
panying State Annotations. Certainly the profes- 
sion considers the Annotations an immense hel 

the reception of the Restatement as a working 
tool in the lawyer's office. 


1 


The cooperation which the Institute has re- 


ceived from State Bar Associations and other 
friends of our work in the various states, is quite 
as remarkable as the cooperative effort which is 
producing the Restatement. The work of Restate- 
ment is a unified undertaking, but the production 
of local Annotations cannot be unified; it must be 
carried on by voluntary groups in widely scattered 
States. Necessarily the vigor and rate of progress 
will vary with that of the group which has the 
work in charge. 

Despite the difficulties which are obviously in 
herent in such a program, the work of preparing 
Annotations is definitely a success. Annotations 
to Contracts have been published for fifteen States. 
In Conflict of Laws, four States, and in Agency, 
four States. These totals should be substantially 
increased by the publication of additional Annota- 
tions before 1936. The other subjects of the Re- 
statement have not been sufficiently advanced to 
lend themselves to completed Annotations, while 
in others the volume of cases, as in Torts, is such 
as to make it impossible for the Annotations to 
keep pace with the Restatement. 

In closing, allow me one observation. Co 
operation, as a word shares the infirmity of so 
many other words signifying things of great social 
utility: it is well worn and too much with us. But 
the substance of pooled thought and effort con- 
noted by it is still too rare. While appraising the 
Restatement as a major product of that reality be 
hind the symbol, our profession may well find 
satisfaction in the knowledge that it is not the 
sole exemplar of its ability to work together for 
a common end. 
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\ Department Devoted to Recent Books in Law and Neighboring Fields and to Briet 
. - . 5, 5 . 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


EATISE on the Conflict of Laws, by Joseph 
H. Beale, Royall Professor of Law in Harvard 


ersity and Reporter on the Conflict of Laws 


the American Law Institute. Baker, Voorhis & 
Co.: Ne York, 1935. 3 vols., pp. exii, 2127.—Pro- 
fessor Beale’s treatise forms an indispensable com- 
panion to the restatement of the Conflict of Laws by 
the American Law Institute, the fundamental impor- 
tance of which has already been emphasized in this 
Journal. It is essentially a magnum opus, worthy of 
the lif g study devoted to this topic by the author 


and « s high intellectual capacity. [or the most part 
it forms a clear and convincing justification of the doc- 
trines laid down in the restatement; in those cases 


where the author differs from the conclusions adopted 


therein, | views deserve and will doubtless receive 
the most careful consideration by the courts. To 
American lawyers it will be invaluable, and in the 
British Empire it will be gladly used to supplement the 
infinitely less diversified jurisprudence of British 


courts. Fortunately also, by a happy change of plan, 
the work is enriched by the addition of an Appendix 
of the chapters on the history and the doctrines of the 
Conflict of Laws which Professor Beale published in 
1916. 

In a book so rich in matter of first rate importance 
a reviewer can do no more than select a few topics as 
illustrative of its quality. The author expresses very 
clearly ( pp. 55 ff.) the objection to the English rule 
that, when a matter is referred by it to foreign law, it 
understands that law to include the rules of Conflict 
which it follows. But it must be pointed out that the 
English rule has been reaffirmed definitely in the most 
deliberate manner in 1930 in two distinct cases, Re Ross 
[1930] 1 Ch. 377 and Re Askew [1930] 2 Ch. 259, 
which deprive of importance the suggestion, not adopted 
as the ground of decision, by Russell J. in Re Annesley 
[1926] Ch. 692. The cases of 1930 have escaped 
notice, and there is a similar inadvertence regarding 
the application of the rule to foreign land, which is 
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now fully illustrated by Bartlett v. Bartlett [1925] A.C. 
377, a Privy Council ruling. In these and other cases 
the author has relied only on the second edition of 
Dicey issued in 1908. The author is also too reluctant 
to acknowledge the essential changes produced in the 
structure of the British Empire by the Statute of West- 
minster, 1931, when he doubts (p. 232) whether the 
Dominion of Canada, the Commonwealth of Australia, 
the Union of South Africa, and the Irish Free State 
could exercise jurisdiction over their absent nationals 
There is in view of the Statute no doubt whatever 
(cf. p. 346), because by section 3 extraterritorial au- 
thority is expressly conceded to those Parliaments to 
which the Statute is applicable. The doubt is justified 
only in the case of the Commonwealth, because that 
Dominion has so far not adopted the Statute in ques- 
tion. 

Professor Beale takes serious exception (p. 97) 
to the doctrine enunciated by the court in the case of 
Grant’s Estate, 144 N. Y. S. 567, which denies that 
there is such a thing in law as a domicil in a particular 
city. That docirine, however, is in entire harmony 
with the view of English law, and seems essential as 
the basis of domicil for the purpose of Conflict of 
Laws. The difference of outlook which seems to exist 
between American and English law on this head may 
be traced to the fact that, in view of the many different 
law districts of the United States and facility of move- 
ment, it is often necessary, in order to establish domicil 
in a certain State rather than in another, to prove the 
intimate connection of the person in question with some 
definite place. But it seems difficult to claim that it is 
right to speak of domicil in a definite city; the result 
of the use of such terminology is likely to be confusing, 
as when (p. 219) it is said that a legal guardian cannot 
outside the State in which he 
lly meant is that he cannot 
change the child’s domicil at all, though he may alter 
his place of residence. This is much more than a matter 
of torm; the author holds (p. 148) that an itinerant 
minister who is sent for a three-year term to a parish 
may properly be held to possess the animus necessary 
to found domicil, if during that term he regards the 
is a conception runs entirely 
contrary to English Similarly, while we may 
readily agree that as held in People v. Cady, 143 N. Y. 
100, a prisoner cannot acquire domicil in the Tombs, 
that seems irrelevant to the question whether he could 
not by deciding to make the State his place of residence 
acquire domicil therein. This difference of aspect ren- 
ders it far from easy to derive guidance from American 
cases on this special topic. American conditions again 
explain the acceptance there (pp. 183 ff.) of the view 
that a domicil of choice cannot be abandoned unless a 
new domicil is acquired, as opposed to the English doc- 
trine that a man may abandon a domicil of choice and 
revert to his domicil of origin 

An interesting attack is made by the author on 
the current American doctrine regarding garnishment 
of debts 158 ff. He is strongly of opinion 
that a debt has in fact no situs anywhere, and that, if 


irged, it must be through 
exercise of jurisdiction over the creditor. In America, 
through the fu credit provisions of the Con 
stitution, the position is curious; since the decision in 
Harris v. Balk, 198 U. S. 215, any State has jurisdic 
tion, if it chooses to exercise it, to garnish any debt 
owed by a person subject to process, and any State 
must give credit to the garnishment. It j 
course, that this is an artificial situation, and there is 


1 


change a child's domicil 
is appointed; what is rea 


parish as his home; such 


ideas 






Dp 
(pp: 


a debt is to be duly discl 


| | 
ll faith and 


is clear, ot 
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much to be said for the English rule as 
Swiss Banking Corporation v. Boehm. 
Bank [1923] 1 K.B. 673, which insists on allowing 
garnishment only in cases where is duly 
protected or should be protected from claims 


down in 


lustrial 


made 


outside England by the creditor. The same clause of 
the Constitution is responsible for part of the confu 


sion which attends the law of jurisdiction in divorce 


(p. 495), and which may be adduced as some excuse 
for the rigidity with which the English courts now 


adhere to the doctrine that divorce depends essentially 
on domicil, and that the domicil of a wife whethe1 


legally separated or not remains that of her husband 





Attorne \ Ge neral for Alberta 7 ( 1926 
444). Professor Beale’s criticism of latte1 
trine (p. 2U9) insists that a wile so sey ed 1 





may but must live apart from her husband; but 
fact that domicil 
which involves other considerations than those 
dence. A further instance 
which exists between States of the Union is seen in 
the rule that the bail may seize the principal in a 
State other than that in which he went bail Chis 
doctrine is stated to have been negated in a Canadian 


ignores the is a conception of 





ot the special fel 








case (p. 664) and, though the ses the 
alleged decision as of no authority, it cannot be doubted 
that it would be rendered now if a like case arose. 
The States after all are not inte? the same terms 


as foreign countries in the narrower sense of the term. 

The requisites for the validity of a consular mar 
riage are by accident imperfectly stated (p. 676) ; for 
validity elsewhere it suffices if the marriage is cele 
brated in with the provisions of a treaty 
which permits deviation from the n form 


The marriage, of course, may be valid in the country 


accordance 





whose consul performs the ceremony, even if there 
is no treaty and the forms of celebr locally valid 
are ignored; this is so by statute in England (Hay z 
Northcote [1900] 2 Ch. 262). I be n also 
with reference to the case of Chetti v. Chettt [1909] 


p. 67 (cited p. 681), that a Scottish court has 
that there can be no true marriage bet 
woman and a Hindu, since their ideas of the nature 
so different as to prevent a 
sensus ad (Lendrum v. Cha | e 
L.T. 96), but this doctrine is hardly likely to be fol 
lowed, preferring as it 
of a disillusioned wife 
validity of marriage. 


ot marriage are 
ldem 
does the incidental advantage 


to the essential principle of the 





It must suffice to call attention to the importance of 
chapter 6 on foreign corporations, which goes beyond 


the provisions of the restatement and contrasts in 
most interesting way 
English law, and to the e 
treatment (pp. 1077 ff.) of the formation of a con 
tract ; the comments on Bank of Africa v. Cohen 
2 Ch. 129 (pp. 1102 ff.) are specially interesting. The 


with the meagre character of 


] t ’ " " 
iaborate an most suggestive 


doctrine of English law regarding foreign torts as 
expounded in Machado v. Fontes |1897] 2 Q. B. 231 


? 
is quite justly disapproved (pp. 1292 f.), and it is 
easy to sympathise with the view (| 7 
is objectionable to allow an administrator to be ap 
pointed in a State into which goods have been brought 


after the death of the owner, though that is permitted 


by English law (Dicey and Keith, (¢ t of Laws 
(ed. 5), p. 338). With the view that Re Lorillard 
[1922] 2 Ch. 638 involved an abu f the discre 


l | 
tion of the court, in allowing an ancillary adminis 
trator to distribute to beneficiari l 
in equity have been sent to the d 
























to retuse to 


, the reviewer is in complete agree- 
it., pp. 987 ff.) It is interesting to note 
practice in New York has permitted the 
remit surplus assets to the 


icil meet inheritance taxes (p. 1567). With 
may be compared the English doctrine that no 

nti utes the revenue laws of another (p. 1633), 
was so modified during the existence 

in America as to negative the giving 

: by the courts to those who endeavoured 

lefe the law of the United States (Foster v. 


yf 

29] 1 K. B. 470). 

be added that the index does less 
to the variety and excellence of the con- 
uld probably have been preferable to 
ibetically the subheads under the main 
nstance in such a case as that of Domicil 
, tor the treatise must be in constant 
reference and every aid to facilitate its 
nmended. But this is a slight blemish 


so admirable and reflecting so much credit 


acumen and scholarship of the author. 
\. BERRIEDALE KEITH. 


rsity of Edinburgh 


fessor McLaughlin 


Articles of Confederation 
| 


stitutional History of the United States. 
C. McLaughlir New York: D. Apple- 
y Company. 1935. pp. XI, 833.—This 
characterized by the sound his 
to be expected from such an author 
Having said this, it 
gracious to say that the volume 
meet the requirements which, to the 
least, are demanded by a satisfactory con 
as distinguished from a purely political, 
work, in fact, appears to be rather a 
itical history of the United 

phasis upon the political theories 
pects of the developments traced, than, 
constitutional study with only the neces- 
| | 


4 
ces to political 
‘ 


speciai en 


events. 


that this criticism 


a criticism which is 


by reason of the title of the work —may 


ir, it is proper that the reviewer should state 


of the character of the constitutional 
To his mind, it should 


things. It should present a picture of the 


inges in the morphology or structure of 
ent of the State dealt with; an account of 
the functions or activities of that gov- 
finally, a current analysis of the political 
legal constnutional doctrines explicit or 
the developments that are traced. It is 
h reference to the first of these require- 
McLaughilin’s book seems, to 


hlin, in fact, makes no serious ef- 
may be called the institutional 





ubject. Thus, there is no adequate account 


es, or of the structure of the union effected 
And the same 


ugh to a lesser degree, of even the frame- 


vernment created by, 


or resulting from, the 
drafted in 1787 and inaugurated in 1789. 


re an attempt to trace the growth in im- 


his new government as represented by the 
its functions or activities as authorized 
and as resulting in the creation of the 


administrative svstem which now exists. 
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Almost the only developments which are noted in this 
respect are those that led to acute controversies regard 
ing the respective constitutional competences of the 
Union and of the individual States. These contro 
versies are, however, dealt with in a most competent 
manner, although lawyers will not, in all cases, find 
the pertinent decisions and opinions of the federal 
Supreme Court analyzed with satisfying fullness. As 
instances of this, one might refer to the summary 
manner in which the case of Ableman v. Booth and the 
Insular Cases are dealt with. 

As showing the comparative indifference of Pro 
fessor McLaughlin to the practical operating methods 
of the National Government one need only cite the fact 
that no mention whatever is made of the Budget and 
Accounting Act of 1921 which revolutionized the pub 
lic financial system of the United States. 

The importance of political parties as a national 
izing force and as a means of actualizing popular gov- 
ernment is duly emphasized, but no adequate mention 
is made of the manner in which they operate to bring 
into practical unity the executive and_ legislative 
branches of the National Government which are con- 
stitutionally kept apart. Nor is there any effort made 
to show how political party control and leadership 
are secured through the procedure which Congress has 
developed for itself. The only attempt made to show 
the manner in which political parties are organized and 
operated, is the reference to the abandonment of the 
old legislative caucus for the nomination of candi 
dates for President and Vice President, and a bare 
reference to the introduction of the Australian ballot 
and to the use in some States of the initiative and 
referendum. 

The growth of the power and influence of the 
l’resident as compared with that of Congress is noted, 
but it is not made plain that, in result, he now exer- 
cises three distinct and most important functions. He 
possesses by direct constitutional grant what may be 
termed pure executive powers, among the most im- 
portant of which are the dominant control of foreign 
relations, the appointment and dismissal of high public 
officials, the pardoning power, the command of the 
armed forces of the Nation, and the general authority 
to take care that the laws of the Union are faithfully 
executed. In the second place, aided by statute and 
judicial construction, he has become the directing chief 
of a vast administrative system. In the third place, 
as the result of an extra-constitutional development, 
he is the head of his political party. 

Professor McLaughlin deals in a most admirable 
manner with the many conflicting theories as to the 
constitutional relations of the States to the national 
Union, but, apparently, he has not deemed it to lie 
within his province to deal with the governmental struc 
tures of the States or to trace, even in outline, the 
general drift of opinion or practice as to the changes 
needed, or effected, in order to make more efficient 
the exercise of their reserved powers by the States. 
However, he does refer to the fact that the States 
suffer from administrative decentralization and that 
there is a tendency to increase the authority and im- 
portance of the Governor’s office. 

Perhaps, to most readers, the most disappointing 
feature of Professor McLaughlin’s work will be the 
brevity with which governmental developments of the 
last fifty years are dealt with. This brevity is so 
extreme that it can scarcely be said that he has made 
a real effort to deal with the events of recent years. 
In his chapter 49 he gives a most excellent account— 
one intelligible to the layman as well as to the lawyer 
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of the constitutional construction which the Four- 
teenth Amendment has received at the hands of the 
Supreme Court, but he is content to follow this with 
two concluding chapters in which, within the compass 
of thirty-four pages, he deals with the following sub 
jects: “The Later Years of the Nineteenth Century, 
the Development of National Authority, the Problem 
of Imperialism,” and ‘Interstate Commerce, Railroads, 
Trusts, the Presidency, Conclusion.” 

In the foregoing paragraphs, the reviewer has al 
lowed himself to express his individual views as to 
requirements of a fully satisfactory constitutional his- 
tory of the United States. However, he very well 
knows that an author is entitled to form his own con- 
ception as to the nature and requirements of the task 
Within the limits which he has 

McLaughlin has given an 
exhibition of fine scholarship. No matter how well 
versed a reader may be in the political history of the 
United States, he will be sure to obtain valuable in 
ie pages of this book. It is 
only the technical student of government who will be 


he assigns himself. 
set for himself, Professor 


terpretative light from tl 


left unsatisfied. 
W. W. WILLouGcHpsy. 


Washington, D. C 


fi he I aw | fi rus and Truste Ss. By ( 7eorge 
1935. Kansas City, Missouri: Ver 
Paul, Minnesota: West 


xi, 3734, 867.— 


Gleason Bogert 
non Law Book Company; St 
Publishing Company. 7 Vols. Pp 
Of unusual interest to the legal profession is this seven 
volume treatise which has just appeared from the 
press. It contains four volumes of text, which in 
clude something over a thousand sections and slightly 
less than three thousand pages. The fifth and sixth 
volumes contain forms of trust instruments, and the 
final volume includes an extensive index and table 
It is the only thorough modern American 
book on the law of Trusts. In view of the great im 
portance of the subject, it is rather astonishing that Mr. 
Perry’s book, which was first published sixty-three 
years ago and which was in substance an American 
edition of Mr. Lewin’s book which first appeared nearly 
a hundred years ago, should for so long a time have 
dominated the field. Although Mr. Perry’s book has 
been more or less kept up to date by successive re- 


ot cases. 


visers and annotators, what was needed was a recon- 
sideration of the whole subject in view of its modern 
developments, particularly in the United States. Pro 
fessor Bogert was naturally equipped by his experi- 
ence as teacher, writer and draftsman to undertake 
the work. 

Fourteen years ago Professor Bogert published 
his Handbook of the Law of Trusts. The present 
treatise is not at all a new edition of the earlier work. 
[he whole material is completely recast. It is not 
merely that the matters discussed are much more 
fully treated, or that other matters within the field are 
included, or that many times as many cases are cited; 
the author has re-examined the material and has evi 
dently again thought through the numerous troublesome 
problems which have arisen. He has sometimes reached 
different results from those which he adopted in the 
Handbook. Even where he has not altered his views 
he has not been satisfied merely with presenting them, 
but where there is reason for doubt or conflict of 
authority conflicting arguments and 
the reasons fc Anyone who 


he presents the 
r the faith that is in him. 


is interested in a problem of the law of Trusts will 
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want to know and will have to reckon with Professor 
Bogert’s views upon it. 
Throughout the book there are referen 


: , 
Che American 


es to the 
aw Insti- 


Restatement of Trusts of 
tute, a work in which Professor Bogert participated 
as one of the Advisers. The references are necessarily 
to the various tentative drafts, because the official 
draft did not receive the final approval of the Institute 


until after Professor Bogert’s book was published 
It will not be difficult, however, for readers of the 


book to find the corresponding sections of the Re- 
statement in the official draft which will be published 
In parts of the book the order of treat 
Restate 


this summer. 
ment is not very different from that of the 
ment. 

In his Handbook Professor B 
mitted himself to adopt the fictional method of treat- 
ment which is frequently used | dges to reach a 
desired result through the processes of a form of logic. 
Thus, in his Handbook he justifies imposing a con 
structive trust upon a fiduciary who obtains a secret 
profit by stating that the transaction is “conclusively 
presumed to be fraudulent.” It would seem to be more 


evert sometimes per- 


accurate to say that a fiduciary is accountable for profits, 


even though he acts in good faith, because of an under- 


; 


policy governing the conduct of fiduciaries. In 
the new book, however, Professor Bogert has usually 
adoy ted this more realistic method of treatment. (See 
p. 1516 
other method. 

In speaking of constructive 
in order to prevent unjust holding of property by the 
defendant, the court “‘constructs a trust.’”” The word 
‘constructive’ is not altogether felicitous, but it has 
become pretty deeply embedded in the jargon of the 
law. It is an adjective derived m the verb “con- 
strue.”” When a court speaks of constructive treason, 
notice, it does s to indicate that al- 
r malice or knowl- 
edge, the circumstances are such that the same result 
in fact exist, or at 


But occasionally he seems to revert to the 


says that, 


rusts, ne 





or malice, or 
though in fact there is no treas 

should follow as though they did in { 
least somewhat similar results should follow Now, 
) one would say that the court “constructs” treason 
fraud; and it seems equally 


n 
or malice or notice or 
absurd to say that a court constructs a trust. What 
no trust 


+} ; 


the court does is to declare that althoug! 





that is, no express trust—exists, the court will apply 
rules more or less analogous to some of the rules 
which are applicable to express trusts. The ideas that 
[ are two species 





there is a genus “trust” of which there 
differing only in that the one is created the parties 
and the other by the court is specious. Somewhat 
in regard to con- 


similar notions used to be prevalent 


tracts and quasi-contractual obligations. But no one 
today would say that contracts are made sometimes by 
the parties and sometimes by the courts, and that in 


the latter cases the courts construct the contract. But 
then, in the field of contracts, they are more fortu 
nate than in the field of trusts, hat the courts have 
used a Latin word instead of an English one. The 
the conclusion that a 
inception of 


author’s analysis leads him t 
constructive trust does not arise at the 
the transaction giving rise to it, but arises only when 
it, and that when 
to the inception of 


the court declares or “‘constructs”’ 
it arises it operates retroactively 
the transaction, a notion which seems rather needlessly 
metaphysical. 

So also, the treatment of what 
“honorary trusts’’ seems to be somewhat 1 


are sometimes called 
netaphysical. 
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S e pl arises where property is bequeathed for an attempt to alter one of the basic ideas of the trust. 
h put s erecting or maintaining tombs, monu- Such an alteration would mar the trust as an institu 
the ents graves, or supporting pet animals, or the tion and confuse courts and lawyers as to its char 
sti Lying masses where this purpose is held not to acteristics.” (See p. 488.) He suggests that the 
ted e a charitable purposs n such cases it is frequently — testator should employ the device of a power or a con 
rily | that although the legatee cannot be compelled to dition or some other device, and that if he is ill ad 
cial ir! t the purpose, since there is no one who can vised enough to employ the trust he ought not to be 
rce t ntended trust, yet the legatee will be per- aided. Would it not be more realistic to say that he 

t nd a resulting trust will arise has attempted to confer a power on the legatee and 

th es or neglects to do so. Now it seems to impose a duty upon him to exercise the power, and 
Xe to th er of this review that the question here that the question is whether, the duty failing because 
hed lve ne of policy, whether a person when he _ there is no one to enforce it, the power should fail also? 
at x be permitted to make such a disposition Whether the power should fail depends upon whether 
ate f his 1 [t seems fairly clear that where the there is a sufficient policy against carrying out to this 
ur] rely capricious it should not be permitted. extent the testator’s intent. It may be noted that in 

er Wher er, the purpose is one which normal per one Pennsylvania case the court seems to take the 
at ns 1 to accomplish, there is no policy against view that the court itself can enforce a duty. Stoffel’s 

t st igh to invalidate it. Professor Bogert, Estate, 295 Pa. 248 (1929). Such a decision suggests 

weve! kes the matter one of technique rather interesting questions as to the Hohfeldian require- 
Wn than of f policy. He admits that the disposition ment that a duty should always be correlative to a 
ret uld | lid if it were couched in terms of power right, a problem which also arises where a beneficiary 
le rather than of trust, in terms of permission rather than of a trust is not yet born or conceived. 
i direct [The courts, however, seem to hold that Although these things seem to the writer to be 
mi here is 1 stinction on this ground. Professor Bog defects in the work, they are greatly outweighed by 
eis ert sa} [It is believed, however, that the integrity its merits. The book is not, perhaps, a work of great 
vas f the tr nstitution should be preserved. The trust originality; but it is a thorough and effective treat 
In has for turies been developed with the fundamental ment of a very important branch of the law by a 
uly conception that there must be a competent, ascertain- scholar thoroughly trained in its theory and practice 
see ible to compel its enforcement in the case of Austin W. Scorrt. 
the private ts. The proposal for honorary trusts is Harvard Law School. 
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THE JUNIOR BAR CONFERENCE AT LOS ANGELES 


HEN the Junior Bar Conference of the 
American Bar Association commenced its 
sessions on Monday, July 15th, at the Bilt 
more Hotel in Los Angeles, there were 146 dele 
gates present representing 39 states and the Dis 


trict of Columbia. The g 


reat distance from the cen- 
ters of population, coup] 


led the well known 
er lawyers, made a larger 
attendance of delegates impracticable. However, it 
interesting to note that the attendance at the 
business sessions of the Conference was consistently 
» total number of registered delegates, 
ice of numerous young lawyers 
| other friends of the Junior Bar 


with 


economic stress on ye f 


) 


1S l 


+ 
I 


in excess of the 
due to the preset 
from California an¢ 
movement 

The Arrangements Committee had 
room on the lower floor of the hotel which was sep- 
arated completely from all other public accommoda 
tions, perhaps with the idea that in their enthusiasm 
the younger lawyers would depart from formal 
parliamentary procedure. If this was the intention, 
it was based upon a misapprehension for no ses- 
[ the conventio were more businesslike o1 
orderly than those of the Junior Bar. 

Chairman Samuel S. Willis of Detroit opened the 
meeting and Mr. Curtis C. Shears, the member of 
the Council from the second judicial district, pre 
sided. Cordial addresses of welcome were heard from 
K. Avery Crary of Los Angeles, President of the 
Junior Barristers of that city, and from Mr. Hubert 
Morrow the California Bar Association. Presi 
Loftin was attendance and addressed 


selected a 


n ¢ 


sions of n 


\ 


2) 


dent Scott in 

the meeting in a highly complimentary fashion, 
stating among other things that the Junior Con 
ference had been responsible for bringing 529 new 
members into the American Bar Association, the 


largest number secured by any section of the Asso 
ciation, and pointed out that the total net gained in 
members was 1200. Incidentally the Secretary’s 
show approximately 2300 members of the 
Junior Bar at the convention date. 
When this is compared with the estimates of the 
possibility ( 1000 July 1, 1935, the 
rapidity which movement has gone for 
ward is apparent. 
the doubling o 


records if 


Conterence 


rf bers by 


mem 


} 
i¢ 


with t 
\ number of speakers predicted 


; 
L 


the Junior Conference membership 


1 
+) 


by the time the convention takes place in Boston in 
1936. 

The welome news that the Executive Com 
mittee of the American Bar Association and the 


\ssociation itself had vested the Junior Conference 
with complete section status was one of the high- 
the he Association’s approval of 
the re-drafted by-laws terminated protracted ses 
sions of th 

\ really 


y 
status and qt 


1 
i 


Session 


lights of 


Executive Council of the Conference. 
Ww 
i i€ 


e 


remark address on the changed 
fications of lawyers during the last 
150 years was made by Dean James Grafton Rogers. 
During the course of his address he mentioned the 
of legally trained men in 


tali 


1 


h ’ 
ne use 


tendency toward 





commerce and industry and the importance that 
recognition of this trend had had in establishing 
policy for admission to the Bar. In subsequent 
debate on the program of the Conference this point 


60S 


lowa, expressed the 
ld be required of 
part ol 
who 


cil member from Des Moines, 
conviction that classification shi 
voting only 


and 
alia 


yu 


the legally trained persons d: 
their time to the practice of 
had accepted the law as their professio1 

A printed report on a program for the coming 


law others 
) 
i 


year was presented by the Secretary and resolu- 
tions embracing the points in his address were 
offered for the consideration of the Conference by 
the Chairman of the Resolutions Committee, 
Joseph D. Stecher of Toledo, Ohio. Other resolu 


tions relating to program were tendered from the 


floor. As adopted, the resolutions outlined the 
following program: 
1. Participation in the celebration of the 150th 


anniversary of the adoption of the Constitution of 
the United States in cooperation with the special 
committee of the American Bar Association. 


2. A program of regional conferences to be 
held in each judicial circuit under the direction of 
the Council member of the circuit, in connection 
with the circuit meetings of the American Bar Asso- 
ciation. This resolution also required the Execu- 
tive Council to establish rules and a program for 


conducting such circuit meetings 
3. For the continuation and extension of the 
work of the Activities Committee which is in charge 
of the Speaking Program. The resolution provided 
: . : bh] PE 

for the use of the radio, the public platform and the 


> ' 
i€ Tl 
1 


I 
1.1 


press in presenting to the public the program of 
the American Bar Association through speakers 


1 
Lt 


from the Junior Bar Conference. It further re- 
1 the creation of research committees to pre- 


1 


quires 


pare material for the use of such speaking programs. 
The resolution also asked that the American Bar 
\ssociation establish facilities for the preparation 
of printed and other materials for the use of the 


various speaker’s bureaus in the several states. 


4. <A program for intensive study looking toward 


the improvement “of the technical characteristics of 
legislation, Federal, State and local.” This resolu- 
tion would permit the formation of a committee to 
study the development of legislative drafting and 


research bureaus and would require the encourage- 


ment of legislation in the several States and in Con- 
gress extending these legislative facilities. 
5. The program requires: the Executive Coun- 





cil to consider the appointment ¢ a committee to 
provide facilities for advising younger lawyers as to 
favorable locations and methods of practice, with 
the idea that the committee would cooperate with 
legal educational institutions and other committees 
of the American Bar Association for the purpose of 
diminishing the economic burdens of the younger 
lawyers. In substance this resolution proposed 
dev elopment of greater efficiency n the use of the 
talents of the younger members of the Bar and the 
establishment of employment clea houses 





through which information as to ‘ir qualifications 
could be obtained. 
6. The Executive Council wa 
, 


sider the appointment of a special to con- 
sider the relationship of the National Junior Con- 


T 
L 


o con 


cK mittee 


ference with state Junior sections and affiliated 
Junior legal organizations, and this committee was 
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he Council was instructed to ren- 
| report on methods of cooperation of 
sections and affiliated organizations at 


resolution was adopted approving the 
n of the appointment of a committee to 
itance and probate laws. 

nittee failed to report, and 
iled to adopt, a resolution calling 
ilation of data on methods of comput- 
for the suggestion to the Conference 

1 





1d charges but not of the 
iarges. An amendment pro- 
sed from the floor which would require a report 

I hedules of fees was declared out of order. 





Elections 


nevitable that an item of the greatest 


ré y legal organization is the election of 

el \t the close of the first day’s session, the 

iT innounced the appointment of a Nomin- 
tions Committee consisting of Mr. John W. Guider 
of Washington, D. C., Mr. Byrne Bowman of Okla- 
homa City, and Mr. Joseph Haller of Reno, Nevada. 
The Conference took advantage of the good nature 
these gentlemen by requiring that all the nomin- 

9 hes should be made in a special session 
hey were the only ones present and then 

1 mercy upon them restricted the number of 
speeches to not more than one for each candidate. 
[he report of the Nominating Committee was 

( the third day of the session and when 
he fire of battle had cleared Mr. Walter L. Brown 
H eton, West Virginia, had been elected 

f the Conference for the ensuing year, 

M D. Stecher of Toledo, Ohio, had been 


the contest for Vice-Chairman, and 
retary was unanimously re-sentenced for 
il penitentiary term. 
1e Council were in the first 
ul circuits and the nominations were by 
lelegates present from the respective cir 


I 








| 


S JUNIOR BAR SECTION 1935-36; LEFT TO RIGHT, WILLIAM A. ROBERTS, SECRETARY; 
WALTER L. BROWN, CHAIRMAN; JOSEPH D. STECHER, VICE-CHAIRMAN, 
to facilitate the formation of such cuits. No nominations were agreed upon from the 
g and to supply necessary information first and fifth districts and the nominees from the 


remaining districts were elected without opposition 
as follows: Benedict M. Holden, Jr. of Connecticut 
from the second district, Burtt Harris of Pittsburgh 
from the third district, Henry Bane of North Caro- 
lina from the fourth district, and Robert W. Pharr 
of Memphis from the sixth district. Subsequently 
Mr. Holden resigned and his place was filled by the 
election of Curtis Shears of New York, former 
Council member from the second district, by the 
Executive Council. 

The Council member from the seventh district, 
Donald B. Hatmaker of Illinois, tendered his resig- 
nation after the close of the Conference sessions 
and in his place Stewart G. Honeck, Jr., of Milwau- 
kee was selected as Council member for the district 
for the unexpired term. 

The vacancy in the fifth district was filled by 
the election of Harold Wahl of Jacksonville, Florida. 

The completed Council includes many who 
have been through the organization period of the 
Section and who are quite familiar with the normal 
difficulties that are encountered in conducting a 
comprehensive program among a membership 
spread throughout the forty-eight States. 


Other Conference Activities 


One of the most interesting sessions of the Con- 
ference was a breakfast meeting of about twenty 
state chairmen with the delegates from the various 
State Bar Associations. The local problems of 
organization and the problems encountered in 
securing approval of State conference by-laws from 
the senior organizations were discussed at great 
length and suggestions were made as to the most 
advantageous way of handling the relationship be- 
tween the American Bar Association Conference 
and the state organizations. As has been hereto- 
fore stated, this subject will be one of the principal 
items of Conference activity during the coming year 
since it is related closely to the membership cam- 
paign and to the speaking program. 

Incidentally, there were breakfast business ses- 
sions on every day of the convention and since these 











> 


8:00 


breakfasts were set at o’clock considerable 
quantities of black coffee were necessary to develop 
maximum efficiency. Nevertheless, these morning 
sessions were largely attended and proved to be 
quite successful. 

During the period of the convention the Junior 
Conference set up its own administrative office and 
conducted a separate registration. The registration 
lists were much in den particularly those show 
ing the Los Angeles residence of those present 
Several of the principal reports were printed for 
distribution and a limited quantity of the report on 
Membership, report on Affliate Organization, re 
port of the Chairman, and the Secretary’s Program 
for 1935-36 are still available 

Many of the 
were devoted to prolonged debate over the ele 
ments of the revised by-laws and to the discussion 
of the routine business of the Conference. The ver 
tical nature of the organization of the Junior Con 
ference with national officers, council members by 
judicial circuits, State chairmen and State councils, 
together with county and municipal chairmen and 
the numerous committees in each stage of this or 
ganization, requires a great deal of administrative 
work which is not involved in the labors of the 
other with the exception of the 
Conference of Bar Association Delegates. As yet 
no provision has been made for this work except 
for the volunteered labor of the 
and one of the matters rem 
the 
Executive Committee of the 
tion to improv 


nand 1) 


business sessions of the Council 


possible 


sections, 


respective officers 
uining for consideration at 
was a proposal to the 
American Bar Associa 
e conditions in this respect 


close of the conference 


Entertainment 
The younger lawyers of California greeted the 
On Sunday night be 
ention a reception was 
birds which proved extremely 
night every delegate who 


Conference with open arm 

fore the opening of the conv 
held for the 
interesting. Or 


early 


— 


could secure twenty bottle tops was entertained it 
the play room of lustrial establishment of 
some importance. 

On Junior Bar 


the 


Tuesdav the Council of 


AMERICAN BAR ASSOCIATION JOURNAL 









Conference were guests of 
of the Junior Barristers at 
\ngeles University Club, which proved to be of 
considerable importance in adjusting the 
arrangements for the conventio1 

the 


piled an elaborate list of the faires pro 


rs had com 


luct of Cali 


Incidentally resident m 


fornia with all of the thoroughness of a casting 
bureau. Of course the more sedate and older mem 
bers of the “Junior” Conference did not fall within 
the requirements laid down by the hostess com 
mittee, but many of the younger men who still 

> sm hered } “Tr : llemiate d ° ’ y nO d f ll 
remembered their collegiate dancing en yea a full 
moon at a beautiful seaside beach clu As is 


usually the case, much of the interesting entertain 
ment consisted of informal parties of the delegates 
themselves. 

On Thursday following the convention work 
most of the the Council and several 
delegates, under the guidance of that host of hosts, 
Tom Russell of the Holly wood 
motor launch (known as a yatch in California 
sailed from San Pedro for the magic isle of Cata 
lina. A somewhat desperate secretary 
speaking engagement at 4:00, a dinner engagement 
at 7:00 and was still trying to recapture his lost 
flock at midnight Certain motion picture films 
taken on this occasion should constitute a part of 


onterence 


members of 


engaged a 


) and 


missed one 


the permanent archives of the 


Conclusion 
\ll in all the Los \ngeles convention was un 


questionably a successful one. The 
gives promise of accomplishment far beyond that 


coming year 


apparent with the organization of the Junior Con 
ference one year ago in Milwaukee. If the indi 


vidual enthusiasm of the State ch 


1 
+ 


airmen and local 
chairmen equals or even approaches that of the Na 


tional! Council and the delegates, the Junior Sec 
tion will be unquestionably the largest and in the 
words of President Loftin “one of the most valu 


ble” divisions of the American Bar 


THE BANKING ACT OF 1935° 


By J. W. 


HE Banking Act of 1 
siderably changed from the 
Bill” introduced in the 
tor Glass and Marriner Eccles express 


35 has become law, con 
original 
House, and both Sena 


thorough 


“Eccles 


satisfaction 


ous journey of the Act throug 


followed the labori 


Those who have 


y~ 
B. 
Is 
JQ 
f 








*The 





author is at present with the Federal Housing 
as a special attorney and h Assistant to the 
Attorney General. He is [line 


ticut Bars. 

The vl ndebtedness to Dr. E. A 
Goldenweiser, Director of Research and Statistics of the Fed 
eral Reserve Boar ions concerning this outline of 
the new Banking of the 
writer. 





as been a Special 


a member of the jis and Connex 


author 


s expressed are those 





BRABNER SMITH 


believe that 1t accomplishes the tollowing results 
1. Facilitates the 
eral Deposit Insurance Corporation and the Fed 


eral Reserve Sy stem. 
> 


administration of the 


Encourages a more profitable operation of 


national banks, especially in the field of real estate 
loat ~ 
2 ) . “4 : 1 } ‘ +1 + +} 
3. Refutes, in principle, tl eo! that the 
principal objective of the Federal Reserve System 
credit system ith a view of 


is to manipulate our 
improving the social welfare of the country, reas 


ie father 


serting the doctrine of tl 
t 


that the main purpose is 


oO provi le ade quate 
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commerce, agriculture and industry. 





4 Provides greater freedom of action, and in 

é | sibil hority, of the Federal 
-eserve Board in the field of commercial banking 
nd, e1 tically, in the field of currency manage 
ent 

5 ectuates a more centralized national 
redit increasing governmental influence 

le I that of “the bankers.” 


Objective of the Federal Reserve System 


Senator Glass and most of the prominent wit 
esses ppeared before the Banking Subcom 
ce t rged that the purpose of the Eccles bill 


lish a central banking system while 
the Federal Reserve System as a 


use the banking system of this coun 

to experiment in social planning 
blic, as well as those who favored the 
ecl eal believe that the principal 
bject of the System is to supply a means of credit 
control nd so to manipulate the System as to 
prevent evel depressions and other economic 
ils \n attempt to express this was contained 
the p1 sion in the Eccles bill that it should 
be the duty of the Board “to exercise such powers 
is it ] ses in such manner as to promote con 
ditions nducive to business stability and to miti 
rate by its influence unstabilizing fluctuations in 
he general level of production, trade, prices, and 
employment, so far as may be possible within the 
scope monetary action and credit administra 

tic ” 

Further reference to the proposed change in 
policy the omission of the existing require- 
nent of fair representation on the Federal Reserve 
Boat he financial, agricultural, industrial and 
commercial interests of the country, and insertion 
of the single mandate that the Board members be 
qualified by education or experience to participate 
in the formulation of ‘national economic and mone 
tary policies.’ ” As finally enacted, the stated 
qualifications of members of the Board remain un- 


hanged, and the proposed statement of objectives 
as omitted, an apparent victory for Senator Glass 


ind the American Bankers’ Association. 
I of the new Banking Act involves minor 


changes in the administration of the Federal De- 
posit Insurance Corporation. This title also con- 
x permanent the $5,000 limi- 
ured, and limits the liability 
of banks for contributions to the insurance fund. 





The important and controversial changes in our 
ational banking system are found in Title IT, 
hich deals with the Federal Reserve System. 


Insulating the Federal Reserve Board—the 
Humphrey Case 


It eenerally agreed that freedom of action 


and complete responsibility therefor on the part of 
the Federal Reserve Board is essential to the full 
benefit of the System \ “Supreme Court of Fi- 
nance” has been constantly urged by bankers as 


11 } fGeial 


1 
we lals « } 


f the Reserve System and mem- 
ers of Congress, and it has been suggested that 
of the Treasury and the Comptroller 


Currency cease to be members of the Board 


in order to assure that the System will not be used 


to finance budget deficits, or for other political 
motives. 

This should be accomplished substantially by 
Section 203 of the Act. Section 203 provides that 
the Federal Reserve Board shall be known as the 
“Board of Governors of the Federal Reserve Sys- 
tem,” and the executive officers as “Chairman” and 
“Vice-Chairman,” respectively. On February 1, 
1936, the Secretary of the Treasury and the Comp 
troller of the Currency will cease to be members 
of the Board, and will be replaced by one new 
member, making seven members in all. Successors 
to the present members will be appointed so that 
the term of not more than one member will expire 
in any two-year period. The successors will hold 
office for a term of fourteen years (formerly twelve 
years), unless sooner removed for cause by the 
President, and cannot be reappointed. The annual 
salary has been increased to $15,000. The President 
will continue to designate the Chairman and Vice 
Chairman, who shall serve as such for terms of 
four years. 

The decision announced by the Supreme Court 
(55 S. Ct. 869) while hearings were being conducted 
on the banking bill, that President Roosevelt had 
no right to remove, without cause, Commissioner 
Humphrey of the Federal Trade Commission is as 
important as any legislation could be in establish 
ing independence of the Reserve Board. 


Governors of the Reserve Banks 


One object of the ire of Senator Fletcher and 
other proponents of the Banking Act of 1935 was 
the growth in power of the “Governors” of the 
regional Reserve Banks,—an indication of “banker,” 
rather than Federal Reserve Board, control. In 
the original Federal Reserve Act the executive 
head of each bank was to be known as the “Chair- 
man of the Board of Directors.” The active head 
in control of purely banking operations was to func- 
tion in the capacity of a bank manager. However, 
the Reserve Banks soon gave to this bank manager 
the high-sounding title of “Governor,” an official 
unknown so far as the Act is concerned With the 
growth of the System this official has superseded 
the Chairman as executive officer, and, according 
to Senator Fletcher, “has also become the virtual 
dictator of the Federal Reserve Bank.” 

Section 201 of the Banking Act provides that 
after March 1, 1936, the chief executive officer of 
each Federal Reserve Bank shall be the President. 
This officer (and also a first vice-president) is to be 
appointed by the board of directors, with the ap- 
proval of the Reserve Board, for a term of five 
years. The Chairman of the board of directors will 
continue to act in that capacity and as Federal Re- 
serve Agent. 


Changes in Methods of Credit Control 


It will be recalled that there are five important 
devices for controlling credit which are exercised 
by Congress through the Federal Reserve system: 
reserve requirements (the per cent of liquid assets 
which member banks must keep on hand as a pro- 
tection) ; “eligibility of paper” (the type of securi- 
ties eligible to be used as collateral for loans by 
Reserve Banks to member banks); “open market 
operations” (the purchase and sale of securities in 
volume by the Reserve Banks); the “rediscount” 














rate (the rate of interest charged by the Reserve 
3anks to member banks for borrowing money ); and 
the issuance of notes by the Reserve Banks. 


Eligibility of Paper and Real Estate Loans 


The Eccles bill proposed to delegate to the 
Federal Reserve Board complete power to deter- 
mine the character of paper eligible as collateral 
as a basis of borrowing from the Federal Reserve 
Banks. The Glass-Steagall Act of 1932, which re- 
cently expired, temporarily permitted the Board to 
remove restrictions in specific cases, for many 
banks with sound assets were going to the wall 
because of lack of eligible paper. As finally en- 
acted, the Banking law enlarges upon the provisions 
of the Glass-Steagall Act, providing that any mem- 
ber bank may, subject to regulations of the Board, 
apply for advances on its notes maturing in not 
more than four months and secured to the satis- 
faction of the Reserve Bank, whether or not its 
eligible and acceptable assets have been exhausted, 
and obtain such advances at a rate not less than 
one-half of one per cent per annum higher than the 
highest discount rate at the bank. (Sec. 204). 

Since the security for these advances may now 
consist of real estate loans, this raises the subject 
of most immediate interest to mortgage people as 
well as bankers—namely, whether commercial 
banks are to enter the real estate loan market as 
a major field of business. Formerly, national banks 
could lend upon security of real estate for a period 
of not more than five years, and in an amount not 
exceeding 50 per cent of the value of the property. 
The National Housing Act removed these _limita- 
tions with respect to the monthly payment amor- 
tized mortgage insured under the provisions of that 
Act. Section 208 of the new Banking Act is a 
further compromise. Section 24 of the Federal Re- 
serve Act is amended to provide that certain amor- 
tized real estate loans may be made up to 60 per 
cent of the appraised value of the security and for 
a term not 

Moreover, t 


to exceed ten years. 


he restrictions upon the aggregate 
amount of real estate which may be made 
have been greatly relaxed, the territorial limita- 
tion upon such loans been eliminated, so 
that a national bank may now make a loan secured 
by real estate wherever located. By this section 
of the new Bank Act, national banks are permitted, 
if not encouraged, to their activities in 
the real estate loan field. (Sec. 208). 


loans 
and 


has also 


increase 


Open Market Operations 
The term “open market operations,” has been 
defined as the buying and selling of money and se 
curities, including government obligations pur- 
chased directly from the Treasury—as_ distin- 
guished from “banking’”—which is the borrowing and 
lending of for a profit. The theory 
trolling open market operations is that the pur 
chase of securities results in the issuance of credit 
which increases available credit when our financial 
system is strained; conversely, the sale of securi- 
ties puts a damper upon over-optimism and infla- 
tionary tendencies by indirectly contracting credit, 
incidentally increasing the cost of credit (which has 


money con 


become the great proportion of money in use 
today). The Reserve Banks recently have been 
heavy purchasers of open market securities, now 
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holding approximately $2,500,000,000 thereof, prin 
cipally government bonds. It has been insisted 
that the Board did not have adequate control over 
these operations 

Section 205 of the new Banking law provides 
for a Federal Open Market Committee 


consisting 


of the members of the Reserve Board and five rep 
resentatives to be elected annually by the boards of 
directors of the Reserve Banks in such a manner 
that each section of the country will be repre 
sented. Hereafter no Reserve Bank shall engage 


‘ -| + 
marKet 


or decline to 


engage in open operations 
except in accordance with the directions of and 
regulations adopted by the Committee. A complete 
record is to be furnished Congress annually of the 
action of the Committee and the Board upon all 
questions of policy relating to open market opera 


tions, all votes taken and the reasons underlying 


the action taken in each instance. Although Re- 
serve Banks hereafter may purchase, without re 
gard to maturity, direct obligations of the United 
States and obligations fully guaranteed thereby, they 
may be purchased only in the open market, and not 


directly from the Treasury. (Sec. 206) 
Reserve Requirements 


Section 207 of the Banking Act delegates to the 


Board the power to change from time to time, upon 
affirmative vote of at least four members, the pro- 
portionate amount of the deposits of member banks 
which such banks must keep on deposit with the 


Reserve Banks. Formerly the law specifically set 
forth the reserve requirements. The 1933 amend- 
ment to the Federal Reserve Act provided that 


l Board 
Board 
Thus 


1 
yy tne 
the 


1ents. 


upon declaration of an 
with the approval of 
could change such 
what was an emergency provision 
function of the Board. 


emergency 
the 


reserve requiren 


President, 


becomes an ordi- 


nary 
Rediscount Rates and Federal Reserve Notes 


The Federal Act provides that the 
rates of interest charged by the Federal Reserve 
Banks on advances to member banks shall be es 
tablished by the Reserve Banks, “subject to review 
and determination of the Federal Reserve Board.” 
The new Banking Act merely adds a provision 
that each Reserve Bank shall establish 
every fourteen days, or oftener if deemed necessary 
by the Board. An effort was made to repeal the 
requirements that federal reserve notes be secured 
by the pledge of specified collateral, also delegating 
to the Board full power to prescribe regulations 
under which the notes would be | retired 
This effort was unsuccessful. 

Title III contains miscellaneous 
which facilitate banking operations wh 
ing their safety. Limitations upon the purchase of 
investment securities have been liberalized, as have 
restrictions concerning holding company affiliates, 
and certain interlocking direct The pro- 
vision of the Senate bill permitting national banks 
to underwrite securities was omitted from the Act 
Protection to the public is derived from provisions 
such as those requiring national banks to build 
up a surplus equal to the capital stock, and provid- 
ing for supervision over all institutions accepting 
deposits. 


Reserve 


such rates 


issued an 


provisions 
ile increas- 





rates 





















THE SANCTITY OF THE RECORD 





[lwo Views as to the Function of the Court Reporter in Making up the Record—One Holds 
That He Should Be an Automaton and Make a Complete and Accurate Record of 
Everything That Occurs—The Other Insists That He Should Use His Judgment, 
Education and Experience in Dealing With Certain Details—Some Pertinent 
Questions as to the Power of the Court in This Connection—A Personal 

Experience, etc.* 





By ALEXANDER BLUME 
Official Reporter, New York Supreme Court, King’s County 


HE subject assigned to me for presentation by 
‘te presiding officer is not an academic one. 
It requires no ponderous disquisition upon 

yme abstruse metaphysical problem. On the con- 


rary it is an intensely practical one with which we 
ho sit the court reporter’s not too comfortable 
hair periodically come into rude and violent con- 

tact Who is there amongst our number who has 

not frequently had occasion to ask himself these 
1estions 


“What is the official record? Is it inviolable 
o the profane grasp of court and attorney alike? 
What are the rights of the official reporter? Do 
they emanate from the judge on the bench or 
from some higher and more fundamental source? 
Does the court control the stenographic record? 
May it lawfully direct deletions or changes therein? 
Has it the legal power to order the omission of any 
portion thereof from the transcript? May it direct 
vhat part of any proceeding be taken down or 
mitted ?’ 
I have conceived it to be my task to help focus 
which I know a mere recital of these 
inevitably evoke. Obviously my part 
must be a minor one, for a subject of such wide 
scope can scarcely be adequately presented by one 
ndividual within the limits'of a paper of reasonable 
length, but I hope to give you a picture of its his- 
torical background to assist in coordinating the 
iews of my listeners and to enable you more intel- 
ligently to fashion satisfactory replies to the ques- 
tions just propounded 
\t the very start it seems to me that any dis- 
cussion of this subject is inextricably interwoven 
with the question: ‘‘What constitutes the record?” 
If the reporter is to be permitted to exercise the 
videst discretion as to what he shall or shall not 
include in his record it is obvious that the provi- 
sions of the judiciary law with regard to the mak- 
ing of the record and the rights and duties of the 
official reporter, are nullified and any attempt at 
uniformity of court records is impossible of achieve- 
ment, for no two court reporters that have ever 
discussed this matter are in entire agreement. 
There is a wide divergence of opinion between the 
two major schools of thought upon this problem. 
One holds that the reporter is, in effect, an autom- 
aton in the sense that it is his duty to make a com- 


the discussi 


ueries will 





plete and accurate record of what occurs during the 
°A ape i at the 59th Annual Convention of the New York 
State S : rters’ Ass ation, December 15, 1934. 
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trial of a case, and that what the record contains is 
no concern of his, in the sense that everything that 
occurs and is said is included in his report. The 
other school raaintains that the reporter should use 
his judgment, education, and experience to the 
end that court and counsel may be satisfied with 
the transcript that is presented to them; to see to 
it that all questions are couched in impeccable 
English; that the most exacting requirements of 
English grammar are scrupulously pbserved by 
Court and counsel; that any involved or obscure 
comments on their part are deciphered and pre- 
sented as models of legalistic and judicial phrasing ; 
and that facetious and irrelevant remarks of Court 
and counsel are omitted from the record or ex- 
punged from the official transcript if recorded. 

In my research in preparation for this paper 
I was astonished to learn that this controversy is 
not one peculiar to our day and age. Indeed, the 
very earliest phonographic court reporters or speed 
writers, as they were then termed, encountered and 
struggled with this identical problem long years ago. 
[ have been particularly impressed with the large 
volume of literature and discussion which fills page 
after page of the printed proceedings of our earliest 
state conventions. The Eleventh Annual Conven- 
tion of New York State Stenographers Association, 
held at Fort George Hotel in Caldwell, Warren 
County, New York, in August of 1886, devoted the 
entire first day’s proceedings to a discussion of 
what constitutes the official record. So able were 
the arguments advanced on that occasion and so 
fascinating has it been to discover this startling evi- 
dence of the truth of the adage “There is nothing 
new under the sun,” that I shall not apologize for 
spreading upon the record, somewhat at length, the 
most outstanding comment of the protagonists of 
both sides of this proposition. I quote first from 
the splendid paper of Mr. Adelbert P. Little, Offi- 
cial Reporter of Rochester, New York: 

“Much has been said and written pro and con literalness 
in reporting court proceedings. The more experienced reporter 
knows that circumstances control, that if a petty case is being 
tried, and court and counsel are disgusted at its prolixity, the 
latter now and then badgering the witness or making un- 
complimentary remarks, or the former suggesting to the wit- 
ness to ‘answer the questions and not fly all to pieces,’ it is a 
total waste of time to put such incidental remarks into the re- 
port; and that, if it be an important case where the stenog- 
rapher is requested to ‘take everything,’ where the legal acumen 
is strained to its highest tension, where every syllable uttered 
by the witness is eagerly caught up by the ever-attentive ear 
of the examiner and by the equally attentive ear of the op- 
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posing counsel who sits by his table, erectus auribus, 
upon hearing, every word must be recorded or the proper 
report is not given. It has occurred in our district that part 
of a word uttered by a witness was taken by the stenographer, 
writing it in longhand, when the witness corrected himself and 
left the word out which he had started to pronounce. That 
part of a word lost the party his case, and being in the notes 
and uently in the printed case, convinced the general 
term that the party lied and unwittingly came near telling the 
truth; and they wrote an extended opinion affirming the judg- 
ment and comr possibility of the man telling 
the truth had the impulse of his conscience been left un 
trammeled 

“It has been my expe 
counsel and court alike are 


subseq 
nenting upon the 
nrst 


cases the 
their lan 


that in 
exceedingly 


rience important 


careful of 


guage and it has been my practice in general cases to take 
everything occurring in am examination, except, Of course, 
‘Now, Mr. Smith,’ and kindred expressions. True literalness 


should not be allowed 


must be preserved and discrimination 
| court and counsel, such 


to interfere. Side remarks between 
as explanations of what the witness has said, are not part of 
the examination, and it is not an act of discrimination to leave 
them out, but a requirement of common while in my 
judgment every utterance which has a bearing upon the ques 
tion at issue or modifies or explains a ruling of the court, must 
be preserved with true literalness in the report. A reporter is 
without his jurisdiction when he attempts to change or modify 
either question or answer, and he fails of his duty when he 
neglects to take the statements of counsel which are in the 
nature of a concession or an offer to prove. All side remarks 
are left out by the experienced reporter, not in the exercise 





sense, 


of a discretion, but from the dictation of a gory sense rule 
which demands that the case be reported and not the jargon 
‘The same rule obtains in the report of charges. True 


literalness must be preserved and common sense demands that 
the stenographer, in his trans a should correct an error 
which the court may have made in the mis-speaking of a 
proper name, the wenden | of ‘plaintiff’ for ‘defendant,’ and 
the like, which sometimes occur. And the same rule demands 
that no incomplete sentence be left in the report and that 
grammatical errors be corrected. In other words, the stenog 


rapher must edit the judge’s charge, and he has no business in 
the stenographer’s chair unless he has intelligence and com 
mon sense enough to do it, for there is no court so learned or 
so careful in its construction of sentences that its charges do 
not need more or less revision. This is not a criticism upon 
the intelligence of any court, for it is a well understood fact 
that all speakers, in the heat of extemporaneous discussion, fall 
into error, unconsciously, and while the error may not be 
noticed by a listener, yet it would stand out glaringly in a 
printed report. Hence I say a reporter who has not intelli 
gence enough to correct such error is no reporter at all though 
he may be the fastest writer in the country, and fully capable « yf 
taking every word spoken. This correction of errors is not the 


following of an imaginary rule of discrimination as some may 
every reporter is bound to 


contend, but it is a duty which 

perform, and if he does not perform it he is open to criticism 
and the severest censure for ther the baldest ignorance or 
the most flagrant neglect of duty.” 


Mr. Slocum of Buffalo then commented: 


“In reporting testimony I invariably follow the 
of witnesses verbatim as nearly as I can get them ; 
word atter how ba 1 the grammatical 
of the sentence.’ 


Mr. Rodgers of 
“No inflexil 
course, an 
would report ar 


answers 
I leave no 


out, no m construct 


ites 
le rule can be 
important case—an 


id tran 


then said: 


adopted in court reporting. Of 
insurance or railroad case—we 


scribe more closely than a trivial matter. 


My practice has been to adapt myself to circumstances. Con 
ducted by intelligent lawyers, one has little difficulty with a 
case; they make the reporter’s pathway comparatively flowery 


It is the lawyer who does not understand his case. who has 





not fully studied it, who makes it very hard sledding for the 
painstaking, conscientio t rter. I endeavor always t 
preserve the language of the witness as nearlv verbatim as 
I am able to take it. It is a reflex indication of the witness’s 
intelligence. The utterances of counsel I take more liberty 
with; their slips of the t I endeavor, so far as my in 
telligence will enable me, to correct. Counsel will never 


miss those redundant and useless 
and I think it would 


things that are stricken out, 
tend to put the profession more in 
with the legal profession to condense rather than tc 


harmony 
increase folios 








Finally from an anonymous author in “The 





Phonographic World,” May, 1884: 

“In regard to the point liscussion . I would 
like to say that I do not understand that it is a part of the 
reporter’s business to correct the vacillations of counsel in 
examining witnesses. Granted that it is done, and often to 
the satisfaction of counsel, yet to do so is in effect the same 


put counsel’s 


as it would be to say to the witness, ‘Allow me to 
question to you more definitely,’ lt hen put the question 
in its revised form. Would this be tolerated And yet this 
method would have the advantage over private editing on 
the part of the reporter that the counsel would be in a posi 
tion to notice whether the reporter’s rendering of the question 
were correct; also that the witness « answer the question 
then actually put to him, which in fact he does not do when 
his answer is appended to a question which has been modified 
by the reporter and which is fictiti to the extent that it 





is modified Doubtless a little discrimination may at times 
be expedient to the reporter and pleasing to counsel, but | 
think that the principle is a dangerous one and it seems to 
me that a transcript which gives literally the questions of 
counsel and the answers of the witne the only correct one.” 

[It will thus be seen that even in those early 
days the founders of our two existing schools of 


ardent 
views, 
unabated 


thought on this subject were engaged in 
controversy on the merits of their 

a discussion which has 
vigor down to this very time 


respective 
continued with 


While I have not the temerity to attempt to 
decide this age-old controversy, my own views, for 
the record, are simply these: The official court 
record constitutes everything that is said during 


+ 


the trial of a case, pertaining t when it 
is tried before a jury. It is the duty of court and 
counsel, not the reporter, to see that an adequate 
case is presented for the record is the duty of 
counsel to frame questions intel ly and to 
couch objections and argument in English, 
likewise of the court, in charge, or 
interrogation of counsel an At the same 
time, as a reasoning being, I recognize that matter 
obviously not intended for the record by court and 
counsel had, as a practical proposition, better re- 
main unheard and therefore unrecorded. This ex- 
ception does not apply, of course, to the utterings 
of the 1early ver- 
misstate- 


witness which should be taken as 
batim as possible. patent 
ments of court and counsel should automatically be 
corrected, if possible, while being recorded, or in 
transcribing the record, if then discovered. 
However, I believe the exercise of discretion 
in regard to what constitutes the record should be 


case, 


a 


pro] 4 


its comment, 


( Ybvious 





decidedly sparing, in order to insure greater ac- 
curacy and uniformity in offi transcripts. The 
moment we arrogate unto ourselves the exercise 


of unlimited discretion we are treading on danger- 
ous ground. The amount and quality of discretion 
exercised will be as great and as varied as the num- 
ber of official reporters that exercise it. What to 
my good friend and colleague in the next court- 
room is reasonable and moderate, to me may ap- 
pear as unwarranted and arbitrary, vice versa 

Extended argument of this point is not re- 
quired to appreciate the chaotic state into which 
court reporting would be thrown official re- 
porters given carte blanche in this regard. It must 
be remembered that the attorneys in every case are 
given the privilege under our rules of procedure of 
excising irrelevant matter, and of cor- 
rections agreed upon before the is settled by 
the trial judge, and this duty of the Bar should not 
be relegated to nor voluntarily assumed by us. The 
higher courts have long recognized and frequently 


and 


were 


Makin lV 
~~ 


record 
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nented upon this very matter. As long ago as 

he practice of submitting ver- 
instead of the old narrative 
I a ibunals was instituted, the Chief 
istice of the Court of Appeals of this State in an 
nion delivered himself of the following dicta: 
I stenographer’s minutes bodily 








ra s is not to be commended. The case is 
ften incumbered with voluminous, irrelevant matter, and the 
nm vague and inaccurate. It is 
t to prepare the bill of exceptions * nlling 
ee to e points and exceptions upon 
é rrectly stated 58, N. Y., 93.) 


One r later the Court of Appeals in another 





Stenogt ers have taken the place of the attorneys whose 
1 of the insel, whose duty it is to 
ge who should settle the 
r the purposes of review. The rough, 

gest ive and frequently unintelligible trans- 
s of the stenographer’s minutes of the 
vit t rrection or explanations, are stitched together 
exceptions, as may suit the fancy and the 

he urt to wade through a mass of 


the kernel of facts (Howe v. Woodruff, 


Shortly thereafter a New York jurist in an ad 
lress t Bar Association remarked: 

I t stem of shorthand reporting in courts 

ist becor ersal in the taking of evidence. It is liable to 

\ I reported, however un 

ise they are t lazy or too timid to prune out 


So much for the first point, namely, What con 


Proce ng now to the second phase of the dis- 
ission Is the official record safe from inter- 
erence ¢ urt or counsel?” we find that here, too, 
ittorne) courts, and reporters have long been 
wrestling th this problem. One of the first and 
st interesting cases in point which I have dis- 
veré irred in Wisconsin in the early eighties. 
It appears that during the statement of certain ob 
jections to evidence by counsel for the defendant, 


the judge before whom the cause was being tried 


made some remarks (in answer to some objection) 
hich the reporter did not take down, and when 
he counsel for the defendant called the attention 
yf the court to the fact that the reporter was not 
taking down such remarks, the judge declared that 
t was not the practice in his circuit to require the 





reporter to take down anything he said during the 
progress of the trial which had no bearing upon the 
uestior f law or of fact being tried. Thereupon 
counsel lefendant insisted that every word 
hicl iid by the judge during the progress 
vf the trial, in the hearing of the parties and of the 
irv, should be taken down by the reporter, and 
requested the judge to order and direct the reporter 
de hich request was refused and defendant 
excepted Subsequently the counsel for the de 
fendant said: “I ask again and ask counsel to bear 
vitness, that the reporter take down what the court 
said during the previous objection.” Request over- 
uled Defendant excepted 

There Ss a mandatory statute in existence at 

hat time h read in part 
The re re e phonographic reporter to 
ake ’ uring any jury trial to the 
r t their pr¢ ce, of or concerning such 
ge shall violate any of the foregoing pro 
visior ! mments to the jury upon the law or 


facts on the trial, in any action, without the same being so 
reduced to writing or taken down, the judgment rendered upon 
the verdict found on such trial shall be reversed upon appeal 
or writ of error, upon the fact appearing.” 

Relying upon this provision of law, counsel in 
question appealed the judgment of the trial court 
which had gone against him. Now harken to the 
words of the learned appellate court: 

“But counsel rely more particularly upon the last sentence 
of the above section which reads as follows (quoting above) 
[his provision was apparently first introduced by the revisers 
Literally construed it is very sweeping in its terms. So con 
strued it makes it the duty of the judge to require the reporter 
to take down all he may say to the jury of or concerning the 
cause during any jury trial, and also all he may say of or 
concerning the cause to counsel in their presence. It does 
not, however, like the other provision quoted above, make every 
disregard of it work a reversal. If, therefore, the former pro 
visions are to have the liberal construction which this court 
has already put upon them then, certainly, there is much 
stronger reason for literally construing this last provision. If 
this court was right in holding that a disregard of the former 
provisions should not work a reversal where no one was 
thereby injured or prejudiced, notwithstanding their mandatory 
character, then certainly we would not be justified in revers- 
ing the judgment in the absence of such mandate, merely be- 
cause there was not a literal compliance with this directory 
provision, in a case where there is nothing in the record indi 
cating that the judge said anything which could in any way 
injure or prejudice the appellant. It is true counsel insist 
that the judge declared and the reporter took down some 
thing other and different than that quoted. That may be true, 
but if so the record is not. Nevertheless, we must be con 
fined to the record, and have no right to consider what may 
appear in the reporter’s notes or elsewhere outside of the 
record. . . The great difficulty here is that there is nothing 
in the record to indicate that the remarks made by the judge 
in answer to counsel’s objection tended in any way to injure 
or prejudice the appellant.” (53 Wis. 184.) 

So reluctant were courts to permit their powers 
to be curtailed in any respect that this appellate 
court undoubtedly went far out of its way in the 
above quoted example of labored legalistic ratio- 
cination to hold that although the statute expressly 
made it reversible error for a judge to refuse to per- 
mit the reporter to record everything said by him in 
the presence of the jury, particularly when counsel 
repeatedly requested that everything be reported, 
nevertheless as the remarks which he made, and 
which appealing counsel claimed were prejudicial, 
were not taken down, by his specific order, and 
were not in the record submitted for review, there- 
fore there was nothing before them to show that 
the trial judge had made prejudicial remarks, and 
his action must be sustained! 

However, “Time marches on.” The wheels of 
judicial progress, though often revolving very 
slowly indeed and lagging behind the pace of social, 
political, and economic reforms, have yet managed 
to arrive at the stage where the Appellate Term 
of our own First Department in 1927 rendered the 
following opinion in a precisely similar case to the 
one just cited: 

“Defendants claim, and there is no contradiction, that 
some ten pages of minutes containing colloquy between the 
Trial Court and defendant’s counsel have been omitted and 
they include remarks by the Court which defendant’s counsel 
consider prejudicial and which must. in pursuance of his dutv 
to his client, be submitted to the Appellate Court on appeal. 
There is no denial, either, of the fact that these remarks had 
been taken down by the stenographer. The appropriate pro- 
visions of the Judiciary Law entitle the appellants to the relief 
which they have asked. Order reversed, etc.” (Riccardi v. 
Rogosin, 131 Misc., 46.) 

In addition to the foregoing, I had occasion at 
one of our monthly foregatherings to cite a case in 
which I was an unwitting actor. For the benefit 
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of those who were not then present, and also for 
the reason that a Special Term Court has since 
ruled on this case, I shall briefly repeat the facts: 


Following the trial of a jury case which I re 
ported, upon motion of counsel, the court directed 
the jury to find a verdict in favor of the plaintiff, 
and thereupon made a statement to the jury in 
which he characterized the defense in no uncertain 


terms. Defendant’s counsel then said: “Excep 
tion,” to which the court replied, “You can take 
excep tion but this is no part of the case.” De 


fendant’s counsel subsequently ordered the minutes, 
and in his letter specifically requested that I fur 
nish the statement in point as part of the case. 
Upon asking the judge for his ruling in the matter 
in view of the fact that had stated that “this is 
no part of the case,” I was directed to omit this 
statement from the transcript. Upon my so inform 
ing counsel he promptly took the matter to Special 
Term for Motions in a proceeding for a mandamus 
order against me directing me to furnish “a com 
plete transcript” of my ste nographic notes. 

I duly appeared before Special Term at the 
hearing and informed the court that I had no per 
sonal interest in the matter way or another; 
that I had not furnished the portion of the minutes 
requested because I had been ordered by the trial 
judge not to do so, and that all I wished was the 
direction of a judge to do so, in which event I would 
be glad to immediately counsel that which he 
wished. Decision was reserved, and counsel sub- 
mitted a brief on this point to the court, in which 
he called attention to section 295 of the Judiciary 
Law, which reads: 


one 


give 


code 
notes of the 
tried or 


“Each stenographer specified in this chapter or the 
of civil procedure must take full stenographic 
testimony and of all cther proceedings in each 
heard.” 


He then 
‘The u 
lowed by the law therefor, furni 
whole or any part of his minutes 
to any party to the action req 


cause 


quoted 301 of Judiciary Law 


the payment of his fees al 
a certified transcript of the 
in any case reported by hin 
uiring the same.” 


section 


stenographer shall, 
| 





Continuing the brief then read: 

“The section is as clear as the English language can make 
it. The stenographer must furnish a transcript of the ‘whole’ 
of his minutes to any party to the action. The petitioner is a 
party to the action and there is no alternative for the stenog 
rapher but to furnish the whole of his minutes 

“If section 301 were not specific enough the 
look at section 302 which 

a original stenogray phic notes must be written out at 
length by the stenographer, if a judge of the court so directs. 
or if the stenographer is required to do so, by a person en 
titled by law to a same, so written out. Unless 
such a direction is given, or such a requisition is made, the 
stenographer is not bound so to write them out.’ 

“There that the petitioner here is a 
person entitled by law to a copy of the same. 
301 specifically refers to a party to the action. 

‘The only defense which seems to be urged by the stenog 
rapher is that he is withholding a part of the minutes because 
a Justice of the Supreme Court directed him to do so 
With all due respect to the Justices of this Court, it is sub 
mitted that they are not above the Judiciary Law. If a Justice 
of this court can direct a stenographer not to furnish one or 
two pages of the minutes he can equally direct a stenographer 
to orn none of the There is no distinction in 
principle, but surely court are sworn to uphold 
the law and not to violate it. A direction to a stenographer not 
to furnish minute 


Court might 
says 


} 


copy or the 


can be no questi 


because section 


has 


minutes 


1 


Justices of this 





in direct violation of sections 301 and 
302 of the | Law If this court holds the stenog 
rapher may withhold part of his minutes, it must be held that 
a Justice of this court may issue orders in direct contradiction 


of and in violation of the 
such a holding 
lishment, to 


Judiciary Laws of this State. 


at ‘In consequence of their 
obedience to law and to enforce 


But 
estab 
justice, 


“ae 
implies th 


compel 
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Courts possess the rights to inflict the very wrongs which they 


were created to prevent.’ (Hovey v. Elliott, 167 | »., 416 
418). Of course, the U. S. Supreme Court held that Courts d 
not have the power to disregard the law 


“And we recall also that one of the charges against Mag- 
istrate Norris, who was removed by the Appellate Division was 
that she had caused the transcript of the minutes of a trial be- 
fore her to be changed in — of certain remarks which she 
had made upon the trial. (App. Diy 33, 842.) 

“A litigant is entitled to present to the Appellate Court 
for its determination not only some of the minutes, but all of 
the minutes, and it is not within th province either of the 
stenographer at the trial or the Trial Justice to withhold or to 








direct the withholding of minutes The Judiciary Law seems 
to have been made quite explicit so that there could be no 
unseemly controversy between litigants and Justices. .The Ju- 


diciary Law distinctly says that a litigar 
transcript of the stenographer’s notes ar 
will Satisfy the law. 

“In the last analysis the only question before th 
May a stenographer withhold a transctr pt of a part of his min 
utes? We respectfully submit that the Judiciary Law requires 
this question to be answered: ‘No. The Judiciary Law re- 
quires the stenographer to furnish a complete transcript of his 


notes urt to direct him 


it is entitled to a full 
oO short of that 








is Court is 


C 
The refusal to do so requires this C 
to comply with the law.’ 
The final chapter of this case 
shortly thereafter when I was 
fied copy of an order signed 


written 
with a certi- 
the Justice in Spe 


was 
S¢ rved 


cial Term, the last and pertinent paragraph of 
which read: 
“Ordered, that the said Alexander Blume forthwith fur 


nish to the petitioner or its attorneys, a transcript of the 
whole of the official stenographic notes in the case re 
ported by the said Alexander Blume as an official stenog 
rapher $i 

Does the Trial Jud ge control the record? In 
1926 one of the Supreme Court Justices of our 
First Department refused to sign an order settling 
a record on appeal as proposed because it contained 
matter which he directed to be omitted. The case 
was then presented to the Appellate Division of the 


First Department, and on February 25, 1927. a 
mandamus order was signed by the presiding Jus 
tice reading: 

“Ordered, that the said Hon. John Doe sign an order 


settling Exhibit A, the bill of exceptions, presented on the ap 
peal taken by the defendants, as the record ¢ n appeal containing 
all the evidence necessary to f law pre- 
sented upon the appeals.’ 

In this connection attention is also invited to 
the opinions of the Appellate Divisions of the First 
and Second Departments of this State which hold 


review the questions 


that Section 295 of the Judiciary Law requires a 
stenographer to take note of every remark or com 
ment of the trial judge when the trial is by jury and 
either party requests such note (Norwegian 
Lutheran Trinity Church v. Krelsovitch, 147 App 
Diy. 108), and that he must also fully note each 


ana every ruling, decision. 
the judge during the 
so by either party, 
exception taken to 
mark or 


comment of 
requested to do 
each and every 
ruling, decision, re 


remark or 
trial, when 
“together 
any such 


comment” by or 


on behalf of any party 
to the action (Klinker v. Third Ave. R. Co.. 26 App 
Div. 322, 49 N. Y. S. 793.) frp the Appellate 
Term of the First Dept. held that a trial court has 
the right to rule on requests and objections, but it 
has no right to rule on exceptions and a stenog- 
rapher “cannot be directed to lisregard his sworn 
Statutory duty to take down all rulings and ex 
ceptions” (Weber v. Interborough Rapid Transit 
Co., 152 N. Y. S. 197). 
Truly we have come a long way forward from 
the day when the Appellate Division of the Third 


Department of this State held in 1881 
“The 


using the 


Court of Appeals have condem 
stenographer’s minutes as the ‘case’ on 


practice of 
appeal 


Rule 
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TWENTIETH 


: in force since March 1, 1881, requires that the case shall 
t contain t evidence in haec verba but that the facts shall 
be stated i rrative form. If ‘any particular testimony’ ought 
be given in haec verba the Justice who settled the record 


ay determine this The present case contains 870 folios, and 
whole testimony, however unimportant, 1s given question 
here is probably no part of this case which need 








e given in this form It m sometimes be necessary to 
sent a estion of the admission of evidence but otherwise 
rative form must be followed Case sent back for 





\s further indicative of the uncertainty of the 
neer court reporter's tenure of office, and of the 





stility a resentment toward him, I quote from 

ldre lelivered in the late seventies by a 

ted jurist of the State of Ohio 

It that over 1800 years ago one Man 

1 for a | I am strongly inclined to think from the 
ks of t records brought up here through the instrumen- 
ility of what they call a phonographer, that if he could be 
ersuaded me gentle way to die, or else retire from this 
irt, it be a saving of the lives of all who happen to 
alled to review cases in this court.” 
That tl on. sanleted : " ' 
i s was no isolated instance of the vent 
ng or the pleen of some crabbed old jurist but 
e ex f a widespread hostility to short- 
nail etme 13] will easil be de 
ind a rters Ke, it @asily re demon- 
+ eee } +} ' 11 o _ F - . ‘ ~ 
rated e following lines from an article en- 
tled “Stenography and Humbug”’ published in the 
ew York Sun in February of 1883, reading: 

From all parts of the country and almost every day in 
the year, letters are received by the Sum inquiring which is the 
best syster f stenography The question is difficult to an- 
swer Ther 1 great deal of printed humbug about short- 
hand and up to the present time there has never been any- 

ing like a perfect system published. It is really a very im- 
perfect art Most of the books and pamphlets on the subject 
are mere catchpennies calculated to deceive the public by creat- 
ng the impr m that anybody can learn in a few months to 
report a sermon, a lecture, or a case in court. A considerable 
uumber of ng lawyers and medical students have lost much 
valuable time fooling with stenography under this delusion 
\fter a great deal of trouble almost every one of those young 
gentlemen has been disappointed by the discovery that in this 
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matter a little learning is a dangerous thing, and that the ordi 
nary longhand is far better for his purpose, because he can at 
least read his notes. Stenography when only partially mas- 
tered is utterly worthless. As one of the most celebrated stu- 
dents has said, ‘There are two great difficulties with the thing 
One is to write it and the other to read it after it is written.’ It 
takes at least two years of hard work for anybody of ordinary 
ability to learn a good system. It has often been predicted by 
phonographic fools that in this age of progress, steam, and 
the electric telegraph, the present style of writing will soon be 
abandoned and shorthand universally adopted—an idea that 
nobody but a lunatic or fanatic would entertain for a moment. 

Singularly enough, the greatest enthusiasts in phonography 
are, generally speaking, the most incompetent writers.’ 

The task of preparing this paper has not been 
a light one because of the microscopic type that 
mid-Victorian printers affected. However, if my 
labors have resulted in a better comprehension and 
appreciation by my listeners of the basis for my 
opening statement that the problem of the “Sanctity 
of the Record” was no new one, but one which has 
plagued our profession from the very dawn of its 
history, I shall feel amply repaid. 

Slowly, steadily, and inexorably our forerun- 
ners forced the Bench, Bar, and public to recognize 
the importance and value of the official court re- 
porter. It was not an easy task, as you have seen. 
I think I have demonstrated to you in some small 
measure the uncertainty of the court reporter's 
position, and the hostility and resentment with 
which he was forced to cope and which he gradu- 
ally overcame by his unflinching devotion to duty, 
outstanding culture, and high technical skill, until 
today our job has been clothed with all the high 
authority and safety of statute law, impregnable 
against the assaults of litigants, counsel, or judges. 
So indispensable have our services become today 
that I have no doubt were any attempt made to 
curtail our functions the united opposition of the 
Sench, Bar and public would immediately be en- 
countered. 


TWENTIETH MEETING OF THE CONFERENCE OF 
BAR ASSOCIATION DELEGATES 


N his opening address to the twentieth annual meet- 
| ing’ « Conference of Bar Association Delegates 
Chairman Oscar C. Hull reported a larger number 
f delegate ppointed than ever before. He presented 
his views concerning the functions and opportunities 
. toe % € € Saying 
“Tt seems to me that the Conference is the bar 
rganizat rm of the American Bar Association. 
[he effort is made this year to confine our discussion 
those matters dealing, first, with a better bar organ- 
zation with more fruitful activities, and secondly, dis- 
cussion of the Conference itself in the hope that we 
in make it a more effective bar organization stimu- 
lant. . [ hope the chairman next year can report 
twelve months’ activity instead of one day’s speech- 
makir g 
here are some State Bar Associations that have 
shown the y in accomplishment ; there are some State 
Associations that are woefully weak. I have the idea 


that we n make the poor ones good ones. The 


lawyers are the same in those States, but there have 
not been the right efforts to make some State and 
local associations active. 

“Instead of telling the American Bar Association, 
the Congress, Supreme Court and legislatures what 
they should do, if we clean up our own back yard, take 
care of our problem of bar organization, which purpose 
is enunciated as our function, we have our hands full 
for a few years, and we can do something.” 

Chairman Hull also referred to the Conference of 
Delegates as the “only representative body in connec 
tion with the American Bar Association”, and said that 
delegates should be chosen from officers and commit- 
tee members active in the work of their associations, 
and should represent the Conference throughout the 
year in their association. He cited the instance of Mr. 
Wyman, of New Hampshire, whose expenses as dele- 
gate were paid in order that his State Association might 
benefit from his attendance. Delegates should have 
such standing and influence at home that attention will 
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be paid to their reports of the meeting, and something 
will be actually done in consequence of representation. 

“As I know the lawyer, you cannot ‘regiment™him. 
We have not convinced the profession that it has to 
organize for its own self-preservation. If you want 
the lawyer to join in local, state and national bar activi- 
ties you have to show him, not only that it is worth 
while, but give him authority commensurate with his 
responsibility. We have to start from the bottom up. 
We have to get the local and State Associations suffi- 
ciently interested and active that they appeal to the 
activities and intelligence of the lawyer who now is 
not paying much attention to organization, and when 
we do that, our correlation problem will solve itself. 
They are not buck privates and are not going to take 
orders from staff headquarters in Chicago.’ 

The hope was also expressed that delegates would 
be elected for more than one year, and expenses of one 
delegate, at least, would be paid for attending the an 
nual meeting; also that the Conference should function 
throughout the year, keeping the delegates informed 
on bar organization matters, and in touch with each 
other through a printed roster of names and addresses 

Such was the keynote of the meeting, and doubt 
less this counsel marks a turning point in the history 
of the Conference of Delegates. 

The big feature of the meeting was the address of 
Mr. R. Allan Stephens, Secretary for many years of 
the Illinois State Bar Association. It was constructed 
around the title, “The Forgotten Lawyer,” and he was 
defined as not only the non-member, but also the typical 
member who belongs to his State Association from a 
sense of duty, but finds nowhere a niche for his own 
loyal efforts on behalf of the profession. It was made 
clear that associations must do something directly for 
the individual benefit of every member and must en- 
able every member to take a part. While there has 
long been a yearning, or an instinctive realization of 
this, the way has not been known generally to serve 
the Forgotten Lawyer. 

An evolution, with quickening pace, has proceeded 
through a number of years in Illinois, until now it can 
be factually asserted that every lawyer in Illinois has 
opened to him a way to take advantage of bar organ- 
ization. The history will be briefly recounted here, and 
copies of Mr. Stephens’ illuminating and instructive 
address will be available to delegates and bar officers 
generally. 

The annual State Bar meeting, the speaker said, 
1 as the one activity which pro- 
duces the smallest return” though still the main re- 
liance of State Associations. Annual reports 
were found to be of little practical value, and for a 
number of years a great saving has been effected by 
sending bound and unbound reports, for a price, to 
the twenty percent of membership really interested. 

A quarterly publication—one of the first bar jour 
nals in the country—has become a thriving monthly 
journal, and is devoted mainly to reporting on bar as 
sociation news and personal intelligence. New lawyers 
are publicly w times a year with ceremony 
when the newly admitte their certificates and 
become acquainted with Justices of the Supreme Court 
and association officers. Many of them join the asso 
ciation within a though not directly solicited 

For a long member has had the asso 
ciation’s schedule of minimum 

“te 


is “today recognize 


many 


: 2 
-elcomed five 
1 1 . 
| | Tecelve 


month, 

fees, occasionally re 
ruidance. One of the most appreciated 
them at 


vised, for his cu 
services to members lies in doing errands for 
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+t} 


I) officials, 
amending 


the State Capital; making ap] 
searching files, serving papers, and even 
briefs in Supreme Court cases 

A pension fund for needy and deserving members 
in operation and its extension indefinitely is 
In handling grievances a Suy Court 
rule has proved extremely effective, since it gives au- 


IS now 
projecte d. 


reme 





thority to the association, and simplifies procedure. The 

; eat , 1 “> he : 
State Association has done much in reducing unauthor- 
ized practice, besides stimulating local associations, 


through letters and citations of to offenders 
in many places. 


For a year past a great inn justified 


itself in making the experience of many practitioners 
available at slight cost to all lawyers. In about two 


hundred fields of law and practice approved experts 
had their names and charge per hour for 

so that now the ordinary all others 
as well, when confronted by an unaccustomed prob 
lem, may save time and money and better serve a 
client by consulting one selected from the roster of 
“Experienced Lawyers.” This appears to be the best 
answer to the impelling need for specialization of 
sort. 

Another recent step lay in reducing the cost 
biennial revised statutes from $3 
a strong committee, members of w 
to approve proposed local law bool 
standing that those approved may 


have counsel 


listed, 


some 


of the 
and in creating 
asked 
the under 
be so advertised, 


f) 
4 


uch may be 
, 
s. with 


and sold in sufficient quantity to permit of a reason- 
able charge to buyers. 
Some years ago the Illinois Association pioneered 





in creating district federations, but without mutuality 
of membership. At the seven | federation meet- 
ings State Bar officers have opportunity to present their 
programs and the district meeti metimes bet 
ter attended than the one annt tate-wide meeting. 
[he sense that members have no control of their 
banished years ago by providing for 

nomination on 
as a ruling 





rS are §S 





was 
of officers by mal, alter 


here is no suc thing 


association 
the election 
small petitions. 
clique in the Illinois Association 

One of the latest and most successful m« 
to convert seventeen committees into sections and about 
one-fourth of the membership immediately 
for section activities. The meet four or 
times each year and attendance is large and work en- 
undertaken. Each secti has a council 
and no resolution expressing the organ 


ves Was 
re gistered 
more 


sections 


thusiastically 
ized bar may be adopted unless every section member 
has had notice in advance of the meeting, an 
the nine ipproved. 
Resolutions adopted are reported to the State Secretary 


1 six of 


members of the council shall have 


and will stand as the section's public contribution unless 
the president, within ten days, directs that such a reso- 
lution be passed upon by the Board of Governors. 
[his semi-autonomy makes section work both realistic 
and responsible. 

More than 1,000 new members were added in one 
year recently. And there is now no Forgotten Lawyer 
in the Illinois Association. 

It will be 


seen how well the Illinois history ex 


emplified Chairman Hull’s view as to the function of 
the Conference. 
The several committees of the Conference made 


excellent reports which were published in the 
and probably will reappear, at least in sub 


a later pamphlet 


progTam 


stance, in [hose committees were: 
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rman; | peration Between Press and Bar, Giles 
ttersor irman; Judicial Selection, Hon. John 
erry W l, chairman; Rule-Making Powers and 
idicial ( nceils, Frank W. Grinnell, chairman; State 
Integration, Carl V. Essery, chairman; State and 
cal Bar Activities, Morris B. Mitchell, chairman. 
At the ternoon session, after long consideration 
he coordination problem, Mr. Carl B. Rix, chair- 
in of a sj il committee, read his report, later pre- 
nted t e Thursd fternoon general conference 
bar coordination, and published in the JouRNAL for 
ugust 527 
New officers elected wert I. Smythe Gambrell, 
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lination), Philip J. Wickser, 
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chairman; Morris B. Mitchell, vice chairman; Herbert 
Harley, secretary; Howard Bailey of Syracuse and 
Reymer F. Maguire of Orlando, Fla., members of the 
council, and Julian P. Harrison, of El Paso, council 
member to fill a vacancy. 

A dinner, given in conjunction with the American 
Judicature Society, followed the afternoon session 
The speakers were Mr. Harry P. Lawther and Mr 
John Perry Wood. The former gave an eloquent de 
scription of the sorrows and joys that make up the 
life history of the typical lawyer, and Judge Wood 
spoke concerning the work of the members and offi 
cers of the Judicature Society on behalf of the efficient 
administration of justice. 

Herpert Harvey, Secretary 


WORK OF THE MINNESOTA CRIME COMMISSION 


By Ben W. PALMER 
Of the Minneapolis Bar; Member, Minnesota Crime Comunission 


HE successful work of the Minnesota Crime 

Commission indicates the possibilities open to 

every state of definite progress in the war 
against crime 


After the Bremer and Hamm kidnapings by 
notorious gangsters and just before Dillinger shot 
his way ¢ of a hideout in St. Paul, Frank W. 
Murphy, President of the Minnesota State Bar As- 
ppointed a Crime Commission. It con- 
sisted of thirty-one laymen and thirty-two lawyers 
and judges, under the chairmanship of John P. 
Devaney, Chief Justice of the Minnesota Supreme 
Court. The Commission began its labors about ten 
months before the biennial session of the Legisla- 
ture, which was to convene in January, 1935. At 
its organization meeting the Chief Justice called 
attention to investigations by various crime com- 
missions, many of them exhaustive in character, 
including those of Cleveland, the National Crime 
Commission under the chairmanship of former At- 
torney General Wickersham, of about twenty 


sociation, a 


states, and of various organizations. 

In view of the great expense involved in ex- 
haustive surveys and of the fact that the Minne- 
sota Commission was utterly without funds, the 
Chief Justice recommended an analysis of studies 
already made, supplemented by such local investi- 


light be within the means and time 
available the Minnesota Commission and the 
application to Minnesota of the implications of 
these studies. This was adopted as the policy of 
the Com: sion which was subdivided into the fol- 
] o ++ . + —+3 e 

lowing committees: 1—Detection and Apprehen- 





gations 


sion; 2—Criminal Law, Procedure and Practice; 
3—-P s] Parole and Pardon; 4—Criminal 
Recs rds and Statistics. 

Each committee conducted separate investiga- 
tions and was assisted by George B. Vold, Associ- 
ate Professor f Sociology of the University of 
Minnesota, assisted by O. J. Rudser and J. T. 


White, young lawyers of research experience. The 
assistants to the Commission made a statistical 
study of sample criminal cases in the local courts 
over a short period of time and an abstract of ma- 


terials contained in reports of various crime com- 
missions. After discussion of these studies and of 
the respective subjects, each committee reported to 
the full Commission its recommendations, which in 
turn were embodied in a report of the Commission 
which was made available to the Legislature when 
it assembled in January, 1935. 

While the Crime Commission did not succeed 
in getting through the Legislature every one of its 
recommendations, a majority of its major recom- 
mendations were enacted into law. 

There had been two previous Crime Commis- 
sions in Minnesota, in 1923 and in 1927. Not- 
withstanding the ability and high standing of the 
members of these commissions, most of their rec- 
ommendations had fallen by the wayside. The prin- 
cipal result of their efforts had been the establish- 
ment of a Bureau of Criminal Apprehension. This 
bureau, however, was merely a beginning in the 
adaptation of the local structure of the state to 
meet changes from rural to urban conditions and 
the mobility of the well-equipped gangster. Its 
powers, personnel, and appropriations were limited. 
In theory, it could coordinate the efforts of the 
twenty-six hundred peace officers, eighty-seven 
sheriffs, and eighty-seven prosecuting attorneys in 
the state by broadcasting information as to crime 
and by assembling fingerprints, photographs, and 
information as to criminals. But in practice it was 
handicapped. It had no broadcasting system. Local 
police were not required to fingerprint persons ac- 
cused of crime, nor was there any method by which 
the Bureau of Criminal Apprehension could com- 
pel the police or sheriffs to supply it with informa- 
tion or records. As a final weakness, if not ab- 
surdity, the members of the bureau could not, with- 
out the consent of the sheriff, enter into any county 
for the purpose of investigating any crime, nor did 
they have the power of arrest. Minnesota has no 
state police but it has a highway patrol. The mem- 
bers of that staff, efficient as they have been for 
their purposes and impressive as their uniforms 
might be to the uninformed, had no power of arrest 
except for violation of traffic regulations. Crime in 
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general was beyond their jurisdiction. That was 
within the jurisdiction of the Bureau of Criminal 
\pprehension, but before any of its members could 
enter one of the eighty-seven counties of the state 
it was as necessary to secure permission from the 
sheriff of that county as if it were an independent 
principality. Finally, the bureau had at its disposal 
in the field only eight men to cover an area nearly 
half again as large New England or twice the 
size of New York. 

In the field of detection and apprehension the 
Commission was also faced with the fact that ex- 
cept for civil service requirements for police in 
some of the larger cities of the state, there were no 
general standards for admission to service as a po 
liceman or sheriff and no adequate training for 
such work either before or after entering the serv 
ice. Typical of the usual state which is not pre 
dominantly urban, men learned only in the school 
of experience, in some cases untrained amateurs, 


gh 


~ 


as 


were attempting to cope with the professional 
criminal. 

As a result of the recommendations of the 
Commission, the staff of the Bureau of Criminal 
\pprehension was substantially increased. Its 


members were given full police powers throughout 


the state, except in connection with strikes and 
other industrial disputes. Though not directly 
sponsored by the Commission, another act in 


creased the personnel of the State Highway Patrol 
and gave its members full police powers on trunk 
highways, except also in connection with strikes or 
industrial disputes. It was made the duty of peace 
officers, as required by the bureau, immediately to 
fingerprint suspects and to forward such finger 
print records and other identification data to the 
bureau on pain of the withholding of the compen 


sation of such peace officers 

Appropriation was made for a state-wide police 
radio broadcasting system, and the University of 
Minnesota authorized to establish a_ police 
training school. 


Minnesota, 


was 


like many states, has invested un 
told sums after year in detection, apprehen 
sion, conviction, and confinement of criminals, in 
cluding the handling of juvenile delinquency, with 
out any systematic records as to results. Upon 
recommendation of the Commission, sheriffs, police, 
those in charge of prisons, reformatories, or insane 
hospitals, and of probation, parole, and 


year 


ot school 
attendance, coroners, county attorneys, court clerks, 
and other officials are required to file reports with 
the bureau as required by it, and the bureau 
given the power to inspect and prescribe the form 
and substance of the records kept by these officials 
Provision made the | for 


1s 


division of 


is in ureau a 
statistics so that a specialist may study reports 
received from local officials and systematically 


compile information upon which to base 


mendations with respect to crime 


recom- 


In the field of criminal procedure and practice, 
Minnesota, like many of the younger in 
transition a rural or agricultural to an urban 
With the frontier tradition fresh upon its 
people and about a million and three-quarters of 
them scattered over a le area on farms or towns, 
in Minneapolis and Paul it has a metropolitan 
population of 1 three-quarters of a million 
It is laboring under the difficulty of adapting its 
criminal procedure to changing conditions under 
the stress of conflicting rural and urban viewpoints 


states, is 
from 


society. 
wit 
St 


arly 
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In short, its difficulties are those vhich have bee 
so well set forth by Dean Pound the tailure o1 
the part of many people to rei the need of 
changed procedure to meet changed conditions 
The result has been that not all of the Commis 
sion’s recommendations as to changes in procedur: 
were adopted, but there was substantial progress. 

Under application of the secuting attorney 
the court may now require a defendant to file with 
the court notice of intention to claim an_ alibi 
specifying the county or municipality in which the 
defendant claims to have been the time of the 
commission of the alleged offense 

Waiver of jury trial is « essl ’ orized 
Information in place of indictment may now lb 
used for all offenses other tl ( esulting in 
life imprisonment. 

Doctors, nurses, pharma sts, a spitals are 
required to report to the polic les injuries 
from gunshot wounds. 

Bail jumping in the case eli Ss is made a 
gross misdemeanor, and provision is made for the 
compulsory attendance of witnesses from out of 
the state in criminal cases where the other state 
has reciprocal legislation 

The laws relating to suspension of sentence 
and probation have been clarified. The judge may 
now require an investigation before suspending sen 
tence or placing a prisoner on probation, and addi 
tional agents and appropriatio1 ere provided for 
the Board of Parole. Selected and pal led convicts 
may now be used in camps for reforestation, soil 
erosion control, or land cultivat 

The governor has been authorized to enter into 
compacts with other states for reciprocal super 
vision of persons on parole or probation and for the 
reciprocal return of such persons to the contract 
ing states for violation of the terms of their parole 
or probation. 

Following the example of Illinois, instead of 
sentencing convicted persons to specified prisons 
or reformatories, the sentence ll now be gen- 
erally to the state penal institutions. Persons sen- 
tenced will be taken to a receiy dep it where a 
classification board will make a scientific study of 
each prisoner. This will include a consideration 
of his criminal history, the causes of the crime, his 
social history, age, and results of hysical, mental, 
and psychiatric examination. On the basis of these 
studies the classification board \ recommend the 
care, training, and employment of each prisonet 




















types ot in 


Lil¢ 


r reforma 


board is to 


Irom time 
l f the 


oO 
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ace d cer 


ids. There 


‘en its 


crc 


] . - 
and secure 


port tor its 


and assign him to one of the 
stitutions provided by the state et 
tory or penitentiary. The classificat 
reclassify prisoners and reassign them 
to time according to its further st 
prisoner. 

The Minnesota Crime Con $sio1 
tain definite handicaps. It had no fu 
was but comparatively little time bet 
ation and the next session of the Le 
which to study its subject, make recor 
formulate definite proposed legis 
the necessary public and legislative si 
recommendations. Notwithstanding the 
ity of previous commissions, there 
background of defeatism, as well as a 
ciation on the part of many leaders of 


of the need of change. The Le 
partisan and so it was impossibl 


gh qual 


a certain 


lack of appre 


slic opinion 


is non 
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sent of a few party leaders to secure desired legis- 


Che success of the Commission was due to the 
representative character of its members, insuring 
ooperation between the profession and the public, 
ncluding the press, in the solution of a common 


problem. It was due to assistance received from 
the University of Minnesota and various organiza- 
ons, su is the Minnesota Law and Order 
eague and the County Attorneys Association. 
is cooperation by laymen and assistance by or- 
ations was oe result of the personnel of the 
nder » leaders! Ip of the Chief Justice. 

That leadership resu ulted in a sound policy of prac- 
| idealism. On the one hand, care was taken to 

1 too timid a policy It was realized that a 
trifling changes in the technicalities of proced 

re or int machinery of detection and apprehen- 
not result in material progress, nor 

uld it arouse any public interest by an appeal to 

n of men. On the other hand, limi- 


and money were kept constantly in 


1. se projects of exhaustive investiga- 
iT rce material and speculations as to the 
causes of crime were avoided. A practical, 
lefinite program of constructive change was 
recommended to the Legislature and public support 
ecured through press, radio, and personal con- 
tacts That public support of a program formu- 


lated under the leadership of the Bar was, as al 
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the various committees of the Association 
1s soon as the list of appointments is 





rence of Bar Association Delegates 
( I Smythe Gambrell ‘ .Atlanta, Georgia 
Vice-Chairman Morris B. Mitchell Minneapolis, Minn. 


Secretary, Herbert Harley ‘ ...Ann Arbor, Mich. 
omeers and retiring chairman, Oscar he 
l Root Honorary Member, 





on, El Paso, Texas, Robert 
S] lelphia, Pa., Carl V. Essery, Detroit, Mich., 
Boston, Mass., R. Allan Stephens, Spring 
é I t I Atwood, Jefferson City, Mo., Howard 
Baile S e, N. ¥ Reymer F. Maguire, Orlando, Fla 
Uri ul au 
Cha Mille Washington, D. C. 
\ Chair Rollin M. Perkins... Iowa City, la. 
Secretary, | ry W. Toll ; Denver, Col. 
e omer ft. and George A. Bowman, 
Mil : l ) Summerfield, Reno, Nev., Louis 
S troit, Mich., J. Weston Allen, Boston, Mass., 
Sanfor t Washington D. C., James J. Robinson, Bloom 
g l ‘ rt J. Harno, Urbana, Ill., Earl Warren, Oak 
nsurance Law 
Stanley Wichita, Kan 
se A. Milles Des Moines, Ia. 
C. Spencer Albany, N. Y 
ers ex. of. and Harry S. Knight, Sun- 
1 | ( Smit! Greensboro, N. C., Oliver R 
Beckwit Hartford, Contr Lamar Hill, New York City; 
Lionel P. Kristeller Newark, N. J., John W. Cronin, Boston, 
Mass du Chicago, Ill.; John A. Luhn, Baltimore 
M 
ernational and mparative Law 
Cha O I lock ... Washington, D. C. 
Vice-( r Int Law, Edwin D. Dick- 





; . Berkeley, Calif. 
Vice-Chair for Comparative Law, P *hano cr j. E der ‘ 
New York City 
Secretar rick K. Beutel Baton Rouge, La 





Judicial 
Chesrenmm, Jesse C. Adbiatssécssiccccccses Washington, D. C. 
Vice-Chairman, Charles A. Goss.........-..+55 Lincoln, Neb. 
Secretary, Harry A. Hollzer............... Los Angeles, Cal. 


Council: The officers ex. of. and George M. Powers, Mor- 
risville, Vt., William H. Waste, San Francisco, Cal., Arthur 
J. Tuttle, Detroit, Mich., Carl V. Weygandt, Cleveland, Ohio; 
John J. Parker, Charlotte, N. C., Marvin B. Rosenberry, Mad 
ison, Wis., James W. McClendon, Austin, Tex., George W. 
McClintic, Charleston, W. Va. 


Junior Bar Conference 


Chairman, Walter L. Brown............. Huntington, W. Va. 
Vice-Chairman, Joseph D. Stecher....... Toledo, Ohio 
Secretary, William A. Roberts............ W ashington, em. 


Council: The officers ex. of., Last Retiring Chairman, 
Samuel L. Willis, Detroit, Mich., and Robert P. Bingham, 
Manchester, N. H., Curtis Charles Shears, New York City, 
Burtt Harris, Pittsburgh, Pa., Henry Bane, Durham, N. C 
Harold B. Wahl, Jacksonville, Fla., Robert W. Pharr, Mem- 
phis, Tenn., Stewart G. Honeck, Milwaukee, Wis., Owen Cun- 
ningham, Des Moines, Ia., Grant B. Cooper, Los Angeles, 
Cal., Henry Wiehofen, Boulder, Col., Paul F. Hannah, Wash- 
ington, D. C 


Legal Education and Admissions to the Bar 


Chairman, James Grafton Rogers...... ...New Haven, Conn, 
Vice-Chairman, Oscar Hallam.............. St. Paul, Minn. 
Secretary, Alexander B. Andrews. . Raleigh, N. C. 
Adviser, Will Shafroth............ 5 el ...Chicago, Il 

Council: The officers ex. of. and Theodore Francis 


Green, Providence, R. I., James E. Brenner, ~ Uni- 
versity, Cal., Charles E. Dunbar, Jr., New Orleans, La., John 
Kirkland Clark, New York, N. Y., W. E. Stanley, Wichita, 
Kan., R. G. Storey, Dallas, Tex., R. Allan Stephens, Spring- 
field, Ill., Charles H. English, Erie, Pa. 


Mineral Law 


Chnteesen, Fy 5; TN: Blas a ciknes o-00ccd0ssans Pittsburgh, Pa. 
Vice-Chairman, Charles I. Francis..... .. Houston, Tex. 
Secretary, Peter QD. Nyce....cccscccsccscee .W ashington, D. C. 


Council: The officers ex. of. and John C. Townes, Hous- 
ton, Tex., D. J. F. Strother, Welch, W. Va., James A. Veasey, 
Tulsa, Okla., D. M. Kelly, Butte, Mont., H. O. Caster, New 
York City, James C. Denton, Tulsa, Okla., George W. Nilsson, 
Los Angeles, Cal., Robert Stone, Topeka, Kan 


Municipal Law 


Chairman, Charles W. Tooke.......... .New York City 
Vice-Chairman, Arnold Frye...........+-++. New York City 
Secretary, Giles J. Patterson............+++: Jacksonville, Fla. 


Council Eugene McQuillan, St. Louis, Mo., Morton Wal- 
lerstein, Richmond, Va., Steven B. Robinson, Los Angeles, 
Cal., Henry C. Whitehead, Passaic, N. J., James H. Pershing, 
Denver, Col., Walter Chandler, Memphis, Tenn., Henry F 
Long, Boston, Mass., Henry P. Chandler, Chicago, III 


Patent, Trademark and Copyright Law 


Chairman, George L. Wilkinson........... Chicago, IIl. 
Vice-Chairman, Bert M. Kent............... Clevel and, Ohio 
Secretary, Cyril A. Soans.......... ..Chicago, Il. 


Council The officers ex. of. and Charles *1. Howson, 
Philadelphia, Pa., Delos G. Haynes, St. Louis, Mo., Thomas 
E. Robertson, Washington, D. C., Thomas Ewing, New York 
City, Jo Baily Brown, Pittsburgh, Pa., Milton Tibbetts, De- 
troit, Mich., Leonard S. Lyon, Los Angeles, Cal., George 
Ramsey, New York City. 


Public Utility Law 


Chatseean. Gooden Ti GtRisdccosctsccccceces Boston, Mass. 
Vice-Chairman, Elmer A. Smith............ Chicago, Il. 
Secretary, Richard Joyce a id a oat New York City 


Council: The officers ex. of., and Herman Phieger, San 
Francisco, Cal., Harvey Hoshour, New York City, Leslie 
Craven, Washington, D. C., Robert D. Garver, Kansas City, 
Mo., Henry G. Wells, Boston, Mass., Walter S. Fenton, Rut- 
ind, Vt., William G. Fitzpatrick, Detroit, Mich., Harold J 
Gallagher New York City. 


Real Property Law 


Chairman, B. G. POO, cicccsecccsccssas Minneapolis, Minn. 
Vice-Chairman, Mary F. Lathrop............ .Denver, Col. 
Secretary, W. M. Crook..........-2+++: ee Beaumont, Tex. 

Council: Nathan W. MacChesney, C “hicago, , Lorenzo 


K. Wood, Louisville, Ky., Henry Upson Sims, nd ne 
Ala., T. M. Shackleford, Tampa, Fla.. W. C. Ramsey, Omaha, 
Neb.. Mrs. Eleanor S. Burr, Boston, Mass., George E. Beers, 
New Haven, Conn., George C. Gertman, Washington, D, C. 
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[NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 


teresting, even to the lay public, that 
it was published in full in The Mont 
gomery Advertiser of July 7th, 1935, 

















Alabama 





i Mr Filec renchay 2ce > ¢ 
Alabama Bar Association Adopts Reso- Mr. H. Files Crenshaw presented a 


lution to Restore Salaries of State 
Judges to Their Highest Former 
Level—Announces Passage by 
Legislature of Bill to Collect 
Ten Dollars from Each Prac- 
ticing Lawyer in State for 
Uses and Purposes of 
Association 





report of the committee appointed to re 


vise Equity Rules and Practice and re- 
} 1 


1 
port d that the cor iittee had succeeded 





in having the bill for those purposes, 
which had been approved by the Asso 


ciation at the annual meeting in 1934, 


; ‘ : passed by the Legislature and approved 
» 52th * - ¢ r he Ila. 4 ‘ ° . 
Phe : th Annual Meeting of the Ala by the Governor The Chief Justice of 
e a State lage scoc rac 5] Py ‘ —r 
bama State Bar Association was held in the Supreme Court, later on in the same 


the City of Montgomery on July 5th and 
6th, 1935. While the attendance was 


day, appointed a special 
sisting of Thomas M. Stevens, of 


Mobile, Henry Upson Sims, of Birm 


committee con 





not as large as at some of the meetings 
I 























held in Birmingham, there was a spirit ingham, and H. Fil Crenshaw, of 
of enthusiasm an cooperation evident Montgomery, t prepare and submit te 
among th embers attending which the Court a proposed set of revised 
preca vec ' 99 ecfi] fiture an he $ ts ° 
presages a iccessful future and the rules al regulatio1 pertaining t 
maintenat of a hig tandard of pri equity ] tice ure 
Ss onduct and devotion t ae 
fe ional ( uct and tion to the if Pre t Ing 1 to the Asso 
protession among the members of the . 
nN ; ciat t g € rts or the 
Associatiotr ° 
sella - membe the Legis 
The meeting ed to order at | 
. ] e | e { ver! ea id 
the Whitley Hotel at 2 o'clock, p. m Gags 
i ad < e -, : yroved a bill | wl the Associa 
on July 5th, 1935, by President Francis : . 
| 1 oAT-A1 1 4] tion would hereatt eive tor its own 
J. Inge, o obile. Ft wing addresses : as Hoe ese f $10.00 ¢ 
of welcome on behalf Hon. Bibb uses and pury im of $1 t 
. t ? 7 ve! 
Graves, Governor of the Stat hy 
1 ( very 
Mayor Wm. A. Gunter, of Montgomery H. | Abl 7 
g ( mat 
and by Hon. H L. I th egg im 
. A ma Stat I AS it espe 
dent of the Montg ; , 
+ 1 AA disciplinary 
tion, and re . 
> as P of t t t} e % Ass la 
of the Anniston, A ' 
7 ( t € tT Dr S 
Walter B. Ton ies aul “a 1e! ( >/ ,9UU.00 y to |] : 
the Cdonk Crnict s of the Supreme Court; ‘ ey 
t \ é } of the Court c Von 7 
i : t 1 t eT! 
f ( t c ct of 7T ( ippea \ U the 4 , 
Sig + ble It udg¢ S \ 5 2 
, I to 1 1+ r hills ¢ At t ss St 
trume eT Capacity ed to be a e that bills 
M | n mit 1 resolut I Vv were I of Mont 
m 
] | } t | 1 elected Pre 
ham B de vere t + » the é é ad every 
4 { ! ¢ ; enc . 
eovoking a . sia” ide t ‘ ol nt suing 
Certain ( stit t De \t nque i M ery a ane 
} tor 1r 
re oT Le i \ lol ton s Count Club t ‘ of 1 ve e state ‘ 
* 2 a f e American B 
speech V ( \ H traced the 5 1) H ( i orack Jean ‘ : ‘ 1 
constitut the country aw School at Duke Unive a 
mene sti ( + A + , oO 
from the ent Q’ Arve id a er un ‘ ect of | itive t 1 tor 
: ‘ P the stat 
through esent s I i Longre Lawyer and Individualis \ dance 
vt ry .9 4°. ¢ —— =a - wm 
He criticized s e o! ts and pend followed — the banquet laste toes . - nm con 
1 ’ P : ’ ’ ‘ tanec ’ wit + > Pang ation’. 
ing bills of Congress, notably the TVA _ until the early urs of the morning unction W a \ssociation 
Act, the Guffey Bill, and the proposal The general session of the meeting ‘Onvent the Women’s Division of 
i . | tat tad | -helle 
that the titut é imended to was resumed on Satu mo e Ty t Stat c Irs Kochelle 
, , ; — no rect 
prohibit the Suprer Court tro le ot ind was opene uminating LOSeK > gs, as Frest 
claring if t Congress ex torical a n Kushtor dent, 
cept by a two-thirds majority Es of the Bar, on the In cor } the meeting of the 
Up mn motion of Mr. Marvin Woodall subject of “The Purchase tate ) Ass t the Circuit 
f Birm lution wa Mr. Rushton illustrated his lecture by Judges A ition of Alabama held its 
adopted which, as amended, expressed the use of specially prepared maps. His meeting, at which twent 
the sentiment of the Alabama State Bar paper exhibited scholarly research from forty Circuit Judges of 
Association that the time had come for original sources, some of which had present. Judge Fritz Thompson, of 
the Legislature to restore the salaries only recently been made available to Birmingham, was elected President, 
of the Justices of the Supreme Court, historians. Mr. Rushton’s paper was Judge J. S. Williar f Eufaula, Vice 
the Judges of the Court of Appeals and enthusiastically received and was so ir resident, and Judge R. B. Carr, of 








News OF STATE AND Loca. Bar ASSOCIATIONS 623 





Solicitor General of the Coweta Cir- 




















—— niston re-elected Secretary- 
reasure! cuit, on the subject of “The Criminal 
} | \ resolution was introduced and en- v. The Law.” An address was made 
isiastically lopted electing Hon by Hugh M. Dorsey, Jr., of Atlanta, 
inklin De Roosevelt, President Georgia, of the Emory University Law 
= e Unit States, as an honorary School, representing the junior mem- 
ublic, that fo mnemthes the Alabama State Bar bership of the Georgia Bar Association. 
‘he Mont Pre - , 
. 1935 a — rhe annual banquet was held in the 
ighintiistage \t a meeting of the board of Com- dining room of the Cloister Hotel on 
resented a sioners the Alabama State Bar, the evening of May 31. Reuben R. 
nted to re d immediately following the adjourn- Arnold of Atlanta, Georgia, acted as 
ce and re nt Or tne neral meeting of the toastmaster, and short addresses were 
succeeded ciatior 1. Young, of Anniston, made by Barry Wright, of Rome, 
purposes : ted First Vice P Georgia, Jos, B. Cumming, of Augusta, 
the Assi A J S Georgia, and J. B. Hicks, of Phenix 
xy in 1934 _ sident of City, Alabama. 
| approve As The entertainment consisted of a golf 
lustice o ne req nt gove S ims tournament, fishing, and trips to the 
the the t the aj t must historical points around Brunswick and 
ee co! t evide St. Simons Island. 
evens, of : k The following officers for 1935-36 
Birn - I were elected: A. B. Lovett, President, 
Ww, Savannah; Marion Allen, First Vice 
submit t t ther President, Milledgeville; Logan Bleck- 
f revised trengthened and ley, Treasurer, Atlanta; John B. Harris, 
uining t un were further A. B. Loverr, Secretary, Macon. Members of Execu- 
, ng each applicant President, Georgia Bar Association tive Committee: E. Kontz Bennett, 
\ gi ~* 5 ly was = Keep Out of Another World War?” Chairman, Waycross ; A. C. Wheeler, 
f the a ot A yh On the evening of May 30, 1935, Gainesville ; we Love Columbus ; 
Legi ; peers nes ne there was a joint meeting of the Com Blair Foster, Atlanta; Graham Wright, 
had cs mittee on Jurisprudence, Law Reform Rome. 
ind Procedure, the Committee to Exe Joun B. H _— | 
WI cute the Association’s Program on Secretar) 
$10.00 t ay BEI : Practice and Procedure, and the Com- 
lawye! ‘ " mittee on the Organization of the Bar. 
very Mr Zach Arnold of Fort Gaines, lowa 
> TO! — (Georgia, presided over thi int meet- 
espe ; ng. Preceding the transaction of the 
(eorgia business before the joint meeting of Iowa State Bar Association’s Forty-first 
committees, Walter McElreath of Annual Meeting ' 
to prose - ; Atlanta. Chairman of the Committee on The Forty-first annual meeting of the 
M ajor Pr t f Ge Tgia Bar Associa- t s and Grievances. addressed the Iowa State Bar Association was held 
( En en 1 Pill — \ssociation on the subject of legal at Cedar Rapids, lowa, June 20 and 
ind G1 Committee Reports et nd grievances. He told of the 21 of this year. It was one of the 
Efforts t Clean House” a vork which his committee is doing in largest meetings of the Association in 
to Unscrupulous Lawyers earnest endeavor to lean house” recent years, and the Association mem 
Mont , 1 meetir fF ft n Georgia as to unethical and unscrupu-_ bership reported was likewise materially 
lawyers. Stirring addresses were enlarged. Honorable Scott M. Loftin, 
le on this same subject by John A President of the American Bar Associa 
vkin, of Atlanta, Georgia. Solicitor tion, and Honorable Evan A. Evans i 
General of the Atlanta Circuit, Mr. of the Circuit Court of Appeals of the 
Carter and Mr. A. W. Fuller, Seventh Circuit were the principal out 
“? eorgia, both of Atlanta, members of the Com- of-state speakers upon the program 
ttee on Ethics and Grievances. The Mr. Will Shafroth, Director of the Na 
two n r projects of the Georgia Bar tional Bar Program, was also present at 
the I \ ation, namely the creation of a_ the meeting, and took part in the pro 
‘ " - ! Judicial Council, and the organization gram. 
: f é the tion was f the bar into a self-governing asso- The Section meetings of the Asso- 
elle M. Sha f ciation, were discussed at length. It ciation, first introduced as a part of the 
: St n & Shaw was determined that for the next year program last year, were repeated with 
t of “The the major project of the Association great success. Four sections were held, 
‘ [Theories and would be the earnest endeavor to in- (1) Moratorium Law Problems; (2) 
nays orporate the bar of Georgia, and com- Criminal Law and Its Enforcement; 
f the Su- mittees were appointed for this purpose. (3) Civil Procedure; and (4) Junior 
“p eorgia, delivered a1 On the last day of the session ad- Bar Section. Special comment should 
npr ress on the subject of “Have We dresses were delivered by E. D. Rivers be made on the Junior Bar Section, 
ide oil hameleor nstitution ?” and Hor f Lakeland, Georgia, Speaker of the which perfected a permanent organiza- 
. fe Ww. | enl idge of the Court of House of Representatives of Georgia, tion as a part of and in connection 
‘ : \ppeals of 1, addressed the As- upon the subject of “Taxation,” and by with the State Bar Association. Much 
soll mt ibject of un We Wnm. Y. Atkinson, of Newnan, Georgia, activity was shown in this part of the 
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JAMES W 


tate 


Mors! 


President, lowa Bar Association 


meeting, a plan of organization was 


adopted based upon representation from 


Congressional Districts, with a Chair- 


man, Vice-Chairman and Secretary of 
the Section \ program was under- 
taken to endeavor to enlarge this part 


of the Association’s membership to in 


clude all those eligible for membership 
in the state not now in the Association. 

The adoption of the lowa Law Re 
view as a state bar journal, with its 
supplement to each issue pertaining to 
Bar Association matters, met with the 
unanimous approval of the Association 
The Iowa Law Review has during the 
past year been enthusiastically received 
by the Bar It is delivered to each 
member of the Association as an in- 


This service will 
the As 
sociation program for the coming yea 

The Iowa State Bar 
been 


cident to membership. 
be continued as a part of Bar 
Association has 


cooperating with the American 
Law Institute in the publication of state 
annotations to the Restatements of the 
The work on Contracts was com- 
aid of the 


Association has been distrib- 


law. 
pleted last vear 
State Bar 
uted to a large number of the Iowa law- 


and with the 


vers. The Iowa Annotations to the 
Restatement of the Law of Conflicts 
are now completed, the work having 


been done by Professor O. K. Patton of 
the faculty of the Towa State Univer- 


sity College of Law Arrangements 
have been made for printing and it 
was voted that the Association aid in 


the introduction and distribution of 





these Annotations to the Bar of the 


State. 

The Special Committee on Coopera- 
tion with the American Bar Association 
was continued by the Association, and 


their report urging support of the 
American Bar Association in its na- 


tional Bar Program was approved. 
Honorable Thomas J. Guthrie, Presi- 
dent of the lowa State Bar Association, 
for the 1934-35, the 
Association the subject of Judicial 
He urged the selection of 


yeal addressed 
on 
Selection. 
judges independently of political affilia- 
tions and upon the basis solely of quali- 
fication and fitness for the high judicial 
office. He discussed the various plans 
of selection of judges and the plan of 
popular election, which he regarded as 
the 
an independent judiciary. 
lieved could best be obtained by some 
system of appointment based upon true 


an obstruction to maintenance of 


This he be- 


judicial qualifications 

rhe the State 
Bar Association selected at the annual 
meeting are James W. Morse of Esther- 
ville, President; J. C. Pryor of Burling- 
ton, Vice-President, and Mason Ladd 
City, Secretary-Treasurer. 
President Morse is one of the leading 
the Bar in Northwestern 
He is familiar with the 
social needs <¢ 


new Officers of lowa 


ot lowa 


members of 
lowa. eco 
f the 
and able law- 


nomic, and legal 


state. As an aggressive 


yer, and one who has been actively in- 


terested for many vears in the State 
and American Bar Associations, his se 
lection as President assures the Iowa 


State Bar Association of an active and 
progresive year. 
Mason Lapp, 


secretary 








Kansas 
Bar Association of Kansas Holds 
Annual Meeting 
The Bat Association of the State ot 
Kansas held its regular annual meet 
ing at the Hotel Kansan in Topeka, 
Kansas, on May 31 and June 1, 1935. 


The meeting was well attended by the 
lawyers from all over the State. 






The President’s address, given by 
Douglas Hudson of Fort Scott, dealt 
with the dangers of the present inno 


vations to our democratic institutions 


and received hearty approval, and was 
followed by an extended discussion, re- 
sulting in the appointment of a special 
committee to go farther into the 
gestion and make recommendations to 


the Association. 


sug 


There was also an address on “Pro- 
cedural Reform” by Randal C. Harvey 
of Topeka; another on “New Bank- 


ruptcy Legislation” by Farl Hatcher of 


“Credit 
Groseclo 


Topeka; and another on an 
Social Security” by Elgin 
of Norman, Oklahoma, 
Besides reports ot the 
committees, memorial proceedings wer 
had for Hon. Chester I. Long, Hor 
W. P. Dillard, Hon. F. Dumont Smit! 


the variol 


and others here was also a genera 
discussion of the Rules of the Unite 
States Supreme Court to be promul 
gated under the new Act of Congres 


ictions at law This wa 
Hon. Geo. T. McDermott 
Topeka, S 


for trial of 


conducted by 
of Topeka, Robert Stone of 





ALRI Fa i 
President, | s Ba \ssociation 
C. Bloss of Winfield, Joseph G. Carey 
of Wichita, A. I erger of Kansas 
City, and Douglas Hudson of Fort 
»cott. 

At the Annual 1 Saturday 
evening, June 1, the Toastmaster was 
Douglas Hudson, the President, of Fort 
»cott Che | kers were David M. 
Proctor of Kansas City, Missouri; 
James A. Allen of Chanute, Kansas; 
Walter E. Bri f Kansas City, Mis- 
sourt; and W. G. Fink of Fredonia, 
Kansas. 

The officers elected for the coming 
year are, as follows: Albert | aulconer, 


Arkansas City President John §S 


Dawson, Hill City, Vice President; W. 
FE. Stanley, Wichita, Secretary; James 
G lreasurer. The 





Members of the Executive Council are 
Eustace Smith, Hutchinson; Austin M. 
Cowan, Wichita; I. M. Platt, Junction 
City; R. T. O'Neil, Topeka; Bernard 
L. Sheridan, Paola; Chas. D. Welch, 
>. Fle od, Hays. 
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Secretary. 
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NEWs OF STATE AND LocAL Bar ASSOCIATIONS 








New Jersey 





New Jersey State Bar Association’s 
Annual Meeting 


tit 9g or t} e 

y otate i \ssociation was held 
May 31 and June 1 last at Atlantic 
New rs The Friday after- 
session was devoted to the election 

€ e « ng yea the 

s r committee 

I elected for the 

ng : i ws: Pres 
Het tt, of Vineland; 

\ Willia W 
ns, of Pat n; Second Vice Presi 
Arthur T. Vanderbilt, of Newark 

\ e ! nt, Will am l. Mor 
town, ]1 f Hackensack; Treasurer 
seph J. Summerill, Jr., of Camden; 
retary lon, of Trenton 
Dit icock of 

it 1 Villam J Connor ol} 
m, Clifford I. Voorhees of New 
runswick a1 umes I. Bowers of 
merville e atiternoon meeting 
sed with an informal and informa- 
ve address ean Herbert | Good- 


ch of the University of Vennsylvania 


iw Scho vhose topic was “Legal 


\uthority and Lawyer Authority.” 
i 


The Friday evening session was 
irgely devoted to discussion following 
the report of the Committee on Unlaw- 
ful Practice of Law presented by Hon. 


Charles L. Carrick of Jersey City. The 


vork of this 


€ 


t 


1 





I ommittee has proved to 
* very necessary to the Association and 
was suggested that this be made one 


our standing committees \ special 


Bachract 


Hersert C. BARTLETT, 


resident, New jeresy State Bar Association 


The Question No Longer Is 
“Shall I Buy U. S. Reports?”’ 





But Rather 
“Which Set Shall I Buy?’’ 





The fact that more sets of the Lawyers’ Edition 
| of U. S. Reports are in use to-day than all other 
| editions combined seems to us to offer pretty 
| convincing proof that there is no finer set than 
| the L. ed. which is now available in two formats: 


The Rose’s Notes Edition 


(with these famous Notes bound in) 


The Compact Edition 


Each contains these service features 


1. A full report of every case decided by the Supreme 
Court since its organization. 

2. Co-op Editorial Notes (an exclusive feature). 

3. Epitomized Briefs of Counsel. 

4. Table of Cases Reported in each volume. 

5. Table of Cases Cited in each volume. 

6. Table of Statutes, etc., construed in each volume. 

7. Complete Index in each volume. 


7 


At the present time we are offering a special 
deal which makes it possible for every lawyer 
to own the L. ed. Let us give you the details— 
without obligation to you. 





The Lawyers Co-operative Publishing Co. 


Rochester bo fad 225 Broadway 
New York New York City 
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committee to consider legislative phases 
of this question headed by Mr. Milton 
L. Unger of Newark is to be consoli- 
dated with this proposed standing com- 
mittee. It was the first time in a 
long while that there has been so in- 
teresting and frank a discussion of the 
action which the Legislature had taken 
on this particular subject during the past 
winter. The speaker of the evening 
was Judge Orie L. Phillips of Colorado 
whose address, “Our Faith in Democ- 
racy,” was not only very interesting but 
instructive as well. 

The third session of the meeting was 
held on Saturday morning. The first re- 
port on the activities of the General 
Council of the Association, a new ad- 
visory group consisting of delegates 
elected from each of the Counties, was 
given by Mr. William J. Connor of 
Trenton. This was followed by an ac- 
tion of the Association creating a 
Junior Section in the Association. It 
is expected that this Section will be 
completely formed and ready to cooper- 
ate with the Association by early fall. 

This meeting ended with the annual 
address of the President, Mr. Josiah 
Stryker of Newark, who closed an ac- 
tive year with a most inspiring address, 
“A Defense of the Constitution.” 

The annual meeting closed with the 
thirty-seventh annual dinner served in 
the Wedgewood Room of the Marl- 
borough-Blenheim Hotel. This was at- 
tended by over four hundred members 
and guests. Mr. Josiah Stryker, the 
out-going president, presided. The 
speakers were Mr. Scott M. Loftin, 
President of the American Bar Asso- 
ciation, who gave a complete analysis 
of the American Bar purposes and 
progress in a very interesting way, and 
Mr. Robert H. McCarter of Newark, 
the Dean of the New Jersey State Bar 
and one of its best loved members, who 
told the story of the origin of the New 
Jersey State Bar Association and gave 
some of the high-lights of its existence 
in his usual interesting and humorous 
manner. 

The members of the New Jersey State 
Bar Association were glad to have with 
them during the period of the annual 
meeting, Mr. Loftin, the President of 
the American Bar Association, and 
many of the delegates from this dis- 
trict. They met at luncheon on Satur- 
day which affair was also attended by 
the officers of the New Jersey State Bar 
Association. The conference of the 
delegates on Saturday afternoon was 
well attended by the members of the 
New Jersey Bar. The contact between 
the two Associations has been made 
closer because of the interest which 
the representatives of the American Bar 
Association showed in each of our meet- 
ings at which many committee chairmen 


and interested members took the oppor- 
tunity of learning what other states 
were doing in the same line. 

The New Jersey State Bar Associa- 
tion has closed a very busy year and 
it is moving rapidly toward the point 
where the interest of all the lawyers in 
the State will eventually bring complete 
integration of the Bar. 

EmMaA E, DILLon, 


Secretary. 





Pennsylvania 








Aaron §S 


President, Pennsylvania Bar 


SWARTZ, JR 


\ssociation 
Pennsylvania Bar Association Holds 
Annual Meeting—Report of Activi- 
ties Demonstrates That Legal Pro- 
fession is Aroused to Duties and 
Responsibilities. Pageant “Mak- 
ing of Constitution” Presented 





One of the outstanding events of the 
meeting was the almost unanimous vote 
protesting the passing in the Senate 
of the resolution of Senator Norris pro- 
posing to curb the authority of the 
United State Supreme Court in declar- 
ing Acts of Congress unconstitutional, 
and, on the other hand, its refusal to 
go on record in condemning in strong 
language many of the policies of the 
Roosevelt Administration which were 
embodied in the majority report of the 
Committee on Federal Law presented 
most ably by Ira Jewell Williams, of 
Philadelphia, the action being to re- 


A minorit 
report of the Opposite tenor was like 
filed. 


received with the 


ceive and file the report. 


wise received and 

The Association 
keenest interest the report of the Execu 
tive Committee covering the activities 
of the past year. President 


Retiring 
Moorhead, of Beaver, Pa 


Forest G. 
1e various com- 


with the cooperation of t 
mittees and the membership at larg: 
demonstrated that the legal professior 
is aroused to its duties and responsi 
bilities as never before. This was in- 
dicated by an increase in membershiy 
to the number of 435, an all time hig! 
record in any year, bringing the mem 
bership up to approximately 2,500; a 
large proportion of the new member 
ship being of the younger members who 
were organized into a junior bar group 
Another indication of this aroused inter 
est was the fact that the report of the 
Executive Committee showed more dues 
paid than in any other year since 1924 
Moreover, the attendance of 526 regis- 
tered members set a new all time high 
record for 3ed ford 
Springs. 

Among the features was a Pageant, 
“The Making of the Constitution,” pre- 
sented by a cast of distinguished lawyers 
of Philadelphia, on a specially con- 
structed, lighted and amplified stage on 
the spacious lawn of this beautiful 
mountain resort, famous since the days 
of Daniel Webster and Henry Clay for 
its guests on many occasions, 

The sentiment of those in attendance 
was that the meeting was a huge suc- 
cess from every standpoint. The ad- 


attendance at 


dresses and papers presented were of 
an unusually high order and included 
addresses by the President, Forest G 
Moorhead; Dean Leon Green, of the 
Northwestern University Law School, 
on the Administrative Process; Carl V 
Essery, of Detroit, on the subject of 
3ar Integration, now occupying the at- 
tention of the American Bar Associa- 
tion; John H. Fertig, of Harrisburg; 
Harvey T. Harrison, of Little Rock, 
Arkansas; Associate Justice of the Su- 
preme Court of the United States, Owen 
J. Roberts ; Scott M. Loftin, of Jackson- 
ville, Florida, President of the Ameri- 
can Bar Association; and concluded on 
Friday morning with the address of 
Dr. Edson R. Sunderland, Professor of 
Law at the University of Michigan, on 
the timely subject of “Judicial Coun- 
en.” 

The lady lawyers in attendance were 
guests at a luncheon of the ladies at- 
tending the meeting, addressed by the 
first lady jurist of Pennsylvania, Judge 
of the County Court of Allegheny 
County, Sara M. Soffel, and also by 
Mrs. Moorhead. 

The banquet attendance taxed the ca- 
pacity of the hotel. At the speakers’ 
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At the « the Honoral le Aa 
Swart f Norristown, Mont 
ty, was unanimously 
ted Pre nt for the ensuing year 
ir. Swart ider of the Montgom- 
( when inducted into 
ptance the office of 
resident, expressed his realization of 
remarkal vork done during the 
year and letermination to carry 
the forw movement of the As 
lation t n greater heights than 
yse att r I the last administra 
nN 
HN McI. SmitrH 
Secretar 


Tennessee 





Bar Association of Tennessee Holds 
Annual Meeting 


The Fifty urth Annual Session of 
Bar A ition of Tennessee was 
at the Woodmont Country Club, 

Nashville, Ten: ee, on June 7th and 
. 1935 

Th ned 1 ) \ M 

es . lene 7th. witl . ir 








ORDER TODAY 


NEW 
PERMANENT EDITION 
OF 
BLASHFIELD CYCLOPEDIA 
OF AUTOMOBILE 
LAW & PRACTICE 


$95.00 





13 or more Volumes 


Delivered 
Allowance for old edition subject to 
withdrawal without notice. 


Your inquiry about any book or set 


will have our prompt attention 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 
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WILLIAMS, 


President, Bar Association of Tennessee 


Jor V. 


vocation by the Rev. J. Grady Tim- 
mons. The address of welcome was 
given by Mr. Albert G. Ewing, Presi- 
dent of the Nashville Bar & Library 
\ssociation, and the response was by 
the Vice-President of the Bar Asso- 
ciation of Tennessee, Mr. Joe V. Wil- 
liams, of Chattanooga, Tennessee. Re- 
ports of officers and committee chair- 
men were made during the morning 
session 

At the luncheon that followed the 
morning session, the alumnae of the 
University of Tennessee and Vander 
bilt University held their customary 
meetings 

The feature of the program on Fri- 
day atternoon was an address by the 
Hon. Henry Breckinridge of the Nev 
York Bar, after which there were re 
ports given by other committees. 

The Annual Dinner, held on Friday 
evening, over which the Hon. Frank 
M. Bass of the Nashville Bar acted as 
Toastmaster, was featured by the ad- 
dress of the Hon. James Clark McRey 
nolds, Supreme Court of the United 
States; the Hon. W. L. Cook, Supreme 
Court of Tennessee, and the Hon 
Henry Breckinridge of the Bar of 
New York 

The session on Saturday morning was 
devoted to further reports of commit- 
tees. 

The report of the Treasurer showed 
that the Association was in better finan- 
cial shape than it had been in for many 
years. The report of the committee 
yn new members showed that a sub- 


stantial gain had been made in member- 
ship and the most encouraging thing 
about this report was the fact that most 
of the applications were from attorneys 
from the smaller towns of the State, 
while heretofore the applications had 
come from attorneys of the larger 
towns. The meeting closed at noon 
Saturday, with the election and installa- 
tion of the new officers. 

As a result of the election held at 
this time, Joe V. Williams, of Chatta- 
nooga was elected President of the As- 
sociation, with Colin B. McKinney of 
Johnson City, Vice-President for East 
Tennessee, George H. Armistead, Jr. of 
Nashville, Vice-President for Middle 
Tennessee, and Walter P. Armstrong 
of Memphis, Vice-President for West 
Tennessee; Thomas O, H. Smith of 
Nashville, Secretary, and Charles E. 
Atkins, Jr. of Knoxville, Treasurer. 

Tuomas O. H. SMITH, 
Secretary. 





Texas 





Fifty-fourth Annual Meeting of the 
Texas Bar Association has largest 
Attendance in History 
The fifty-fourth annual meeting of 
the Texas Bar Association was held at 
Houston, July 4th, 5th, and 6th, 1935. 
The total registration was one thou- 
sand three hundred twenty-seven, the 
largest in the history of the Association 
On July 4th a luncheon was given in 
honor of members of the Judiciary. 
John C. Townes, Retiring President of 
the Association presided. Hon. C. M. 
Cureton, Chief Justice of the Supreme 
Court, responded for the Supreme 
Court; Hon. John H. Bickett, Jr., re- 
cently Chief Justice of the San Antonio 
Court of Civil Appeals, responded for 
the Courts of Civil Appeals; and Hon. 
Frank P. Culver of Fort Worth, re- 
sponded for the District Judges. On 
July 5th a luncheon was given in honor 
of the District and County Attorneys, 
Fred L. Blundell of Lockhart presid- 
ing. Addresses were delivered by Max 
Rogers of Huntsville, President of the 
District & County Attorneys Associa- 
tion; Douglas W. McGregor, United 
States District Attorney for the South- 
ern District of Texas; K. C. Barkley, 
District Attorney of Harris County 
and Hon. William McCraw, Attorney 
General of Texas. A great deal of in- 
terest was taken in both luncheons, there 
being more than five hundred in attend- 

ance at each. 

Mr. Gordon Dean, Special Assistant 
Attorney General of the United States 
delivered an address entitled “The State 
as a Unit of Law Enforcement.” On 
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WHERE ARE 
YOUR 
WITNESSES? 
Vacation’s over. Trial work starts 


Better check up 


on the witnesses in the 


in a month or less 


first few cases 


you are to try. Some of them may 


have moved away or be confined by 


sickness at home or in a hospital. If 
so, depositions are needed. “Burned 
fingers” are 


unnecessary i 


you em 


ploy ced, short- 
hand reporters. Qualified members 
of the NATIONAL SHORTHAND 
REPORTERS ASSOCIATION lo 


1, 


experie! competent 


cated in ea state are at your 


service 


A. C. Gaw, Secretary, 
Elkhart, Indiana. 


Have it reported 


“The Record Never Forgets’ 








NEW AND USED 
LAW BOOKS 
Catalogs No. 71, Law Books and Legal Lit- 
erature; No. A, Legal Miscellany and 
Trials; No. 70, Session Laws and Statutory 
Material, mailed on request. Libraries ap- 
praised. 
ILLINOIS BOOK EXCHANGE 

337 W. Madison St. Chicago, Ill. 











the evening of July 
Auditorium, the Hon. Karl Crowley, 
Solicitor of the Post Office Depart 
ment, Washington, delivered an address 
entitled “The Constitution and Its Re- 
lationship to New Deal Policies.” Hon. 
James V. Allred, Texas, 
likewise delivered an address on this 
Wharton, 
delivered an address—“A Point of Per- 
sonal Privilege.” M. N. 
Dallas, President of the Texas Civil 
Judicial Council, addressed the Asso- 
ciation explaining the purpose and func- 
tions of the Texas Civil Judicial Coun- 
cil. Hon. F. L. Hawkins, Justice of 
the Court of Criminal Appeals, deliv- 
ered greetings from the Court of Crim- 
inal Appeals. At the banquet the speak- 
ers were Hon. Thomas M. Kennerly, 
Judge of the United States District 
Court, Southern District of Texas- 
“The Lawyer in the Federal Court”; 
Hon, W. O. Murray, Justice of the 
Fourth Court of Civil Appeals—‘Alias 
Bivins”; Hon. Richard Critz, Justice of 
the Supreme Court of Texas—‘The 
Supreme Court”; and Harvey T. Har 
rison of Little Rock—“‘My Country ’Tis 
of Thee—A Worm’s 
American Scene.” 
The Chairmen of all standing com 
mittees were present and presented re 


4th, at the’ City 


Governor of 


Ingram of 


occasion. C. g 


Chrestman of 


Eye View of the 


Henry P. Bt 


President, 


RNEY, 


Texas Bar Association 


ports which reflected an unusual amount 
of time and thought and work devoted 
to their preparation. 
of the State 
greatly assisted by the data furnished 
the 
Bar Association and the co- 
ordinated program of the National As 


ihe committees 


Association have been 
by the Coordination Committee of 


American 


sociation was emphasized througho 


the entire 


meeting. 


The principal entertainment featu 


was an open air dinner at San Jacint 
sattle the Houston Sh 
Channel on July 5th with 


Ground on 
more tha 
two thousand in attendance. 


Mr. O. ¢ 


Chairman of the 


Dallas 
Membership Commit 


Touchstone of 
tee, reported the election of seven hun 


dred thirty-eight new members since 


last annual meet 
hip of this Associa 


usand seventeen. 


the adjournment 
The met 
tion is n 

Mr. Henry P. 
has 


Directors for 


ing. 


Burney of San An 


tonio who served on the Board of 
several years, was electe: 
President of the A Walter 


Woodward of electe: 


ssociation, 
Coleman was 
Vice-President 
of Houston 
The following 
Jas. L Shepherd, Jr 
District; Austin F 
Worth, Second District; Ben H. Pow 
ell, Austin, Third District; Paul H 
Brown, Harlingen, Fourth District; D. 
A. Frank, Dallas, Fifth District; Troy 
Smith, Sixth District; Ben H. 
Stone, Amarillo, Seventh District; Rob- 
ert L. Holliday, El Paso, Eighth Dis- 
trict; E. B. Pickett, Liberty, Ninth 
District; James P. Alexander, Waco, 
Tenth District; D. M. Oldham, Jr., 
Abilene, Eleventh District. 


George C. Gaines, Jr 


was reelected Secretary 
were elected 
Houston, First 
Anderson, Fort 


Directors 


lylet 


The new 


first 


Board of Directors, at its 
unanimously elected Ben 
H. Powell, Chairman 


meeting 


GeorGE C. GAINES, JR., 


Secretary. 





ABLE 
SALARIED 


groups in various states. 


consideration. 


time and ours by replying. 





ATTORNEY WANTED FOR 


A trade association of national scope desires to employ an 
able attorney with at least 15 years legal experience for a full 


time position for research and executive duties, to direct ad- 


visory bureau, and to coordinate legal activities of industry 
No trial 
proved legal ability, initiative, and good personality absolutely 
essential. 


Former judge, attorney general, or high State or 
Federal official with above qualifications will receive special 
Substantial salary commensurate with experi- 
ence, ability, and past earnings. 
but present residence of candidate immaterial. 
positively have all the above qualifications do not waste your 
Give complete experience, refer- 
ences, and idea of salary expected. Send replies to C. S. Darling, 
Room 2151, 120 S. LaSalle St., Chicago. 


POSITION 


work. Highest integrity, 


Position located at Chicago 


Unless you 
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